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ABSTBACT 

The report by the General Accourting Office exanines 
the status of education for handicapped children in 10 states. P«L. 
9«i-1il2, the Education for All Handicapped Children Act, is reviewed 
briefly, and the states^ compliance with the following aspects was . 
assessed: eligibility criteria, individualized educational (rograss, 
and provision of a free appropriate public jeducation. Ihe controversy 
ever the estitated number of handicapped children given by the office 
of Special Education is addressed (6.2 million estimated as opposed 
to 3.9 million actually identified), Besulting problems in 
misdassifying children as handicapped to increase state childcount 
are discussed, and it is recommended that the 12S prevalence estimate 
be discontinued. Among the eligibility questions citeC are unclear 
definitions in the lav and legislative history' and insufficient 
guidance in program regulations. The lack of compliance with 
individualized education program (lEP) requirements are docuowinted, 
including lEP content problems and missed deadlines, cciaents from 
local education agency officials are summarized regardlna the 
increased time, personnel, and funds needed to provide a free 
apptopriate public education to all handicapped .children. Ihe report 
further suggests that state education agencies have been inadequately 
staffed to carty out P.L. 9«i-Hi2, and tb\t the initial federal 
administration of the program was inadequate. Each section concludes 
with recommendations to the Secretary of Education and responses by 
the Department of Education. (CL) 
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The Education for All Handicapped Children 
Act of 1975 required States to make free appro- 
priate public education available for all handi- 
capped children age 3 to 18 by September 1 
1978. 

If this goal is to be met by at least the mid- 
I980's, the Department of Education and the 
Congress need to resolve problems with 

- determining the number of children 
needing services, 

-unclear eligibility criteria, 

-individualized education programs, 

--sufficiency of resources, and 

-program rr.anagement and enforce- 
ment. 
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coMFrmHjjm oknemal of th« unitso statu 

WASMINOTON, D.e. aOMS 



B-199396 



To the President of the Senate and the 
Speaker of the House of Representatives 

This report points out problems 'in the program adminis- 
tered by the Department of Education under the Education for 
All Handicapped Children Act of 1975 — the Public Law 94-142 
Program. We made this review to evaluate progress and identify 
problems in program inplementation. 

Copies of the report are being sent to the Director, Office 
of Management and Budget, and the Secretary of Education. 



Coni]^troller Genefal 
. of the United States 




COMPTROLLER GENERAL'S 
REPORT TO THE CONGRESS 



' UNANSWERED ^QUESTIONS ON 
EDUCATING HANDICAPPED 
CHILDREN IN LOCAL 
PUBLIC SCHOOLS 



DIGEST 

In 1975 the Congress set a goal that by 
September 1, 1978, all of the Nation's hand- 
icapped children age 3 to 18 would have 
available a free appropriate public educa- 
tion which meets their unique needs. This 
goal probably will not be achieved until at 
least the mid-1980s. 

GAO's review in 10 States disclosed major 
problems that need to be addressed to im- 
prove program operations and educational - 
opportunities for handicapped children. 

CONTROVERSY ON THE NUMBER 
OF CHILDREN NEEDING SERVICES 

A large difference between the Department 
of Education's 1974 estimate of the number 
of handicapped children needing services 
(about 6.2 million) and the number of 
* children being counted and served by the 
States (about 4.0 million as of December 
1979) has created controversy. 

The Department asserts that States* efforts 
to identify handicapped children have not 
been adequate. However, State officials 
and others contend that the Department's 
estimate is overstated significantly. GAO 
found that the basis for the estimate was 
questionable but could not conclude that it 
was overstated. (see p. 8.) 

Because of the difference between its esti- 
mate and the States' counts, the Department 
had initiated a major effort to persuade the 
States to identify more children as handi- 
capped, but had shown little concern for the 
possibility of overcounting or misclassifying 
children as handicapped. (See p. 22.) 
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The Department agreed with GAO's reconunenda- 
tlons to (1) help States and local education 
agencies accurately identify , evaluate , and 
serve children with handicaps rather than 
simply emphasize increasing childcounts and 
(2) reconsider the validity of its 1974 esti- 
mate of the number of handicapped children 
needing services. 

However, the Department disagreed with GAO's 
recommendation to discontinue using the 1974 
estimate as the basis for .encouraging States 
to increase tlie number of children counted and 
served. The Department cited certain data 
which, it believes, support its estimate and 
stated that it gives equivalent emphasis to 
safeguards to prevent misclassification. GAO 
still questions the reliability of the esti- 
mate and believes that it should not be used 
as the basis for encouraging States to in- 
crease their counts of handicapped children. 
(See p. 25.) 

ELIGIBILITY CRITERIA SHOULD 
BE CLARIFIED BY THE CONGRESS 

« 

Nearly one- third of the children counted as 
handicapped under the program were classified 
as speech impaired and were receiving only 
speech therapy. For this number of children. 
States received about $253 million in Federal 
grant funds for fiscal year 1980. (See p. 29.) 

The speech-impaired children included many 
who were receiving therapy for such impair- 
ments as lisping, stuttering, and word pro- 
nunication problems (e.g., they said "wabbit" 
for "rabbit," "pasketti" for "spaghetti," or 
"bud" for "bird"), as well as many whose 
voice tones were low, high, nasal* harsh,, 
or hoarse. (See p. 38.) 

The law and its legislative Kistory are 
unclear on whether children receiving only 
speech therapy^ or othex: services cited 
in the act as "related services," should be 
counted as handicapped for Federal funding. 
(See p. 29 ) 
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Nevertheless I Department of Education re- 
gulations permit children receiving only 
speech therapy to qualify for Federal funds 
if a child's impairment has an "adverse 
effect" on his or her "educational perfor- 
mance." Through June 1980, the Department , 
had not defined these terms or issued guid- 
ance for applying them. Most local education 
agencies visited by GAO disregarded the ad- 
verse effect requirement in counting children 
for Federal funding. Officials at 10 agencies 
told GAO that applying an "adverse effect on 
educational performance" test would likely 
reduce their ^counts of speech-impaired 
children by 33 to 75 percent. (See p. 14.) 

In July 1980, the Department issued guidance 
to States which provides, in essence # that 
any child meets the "adverse ef fect"^ test, if 
he or she is receiving speech therapy. This 
guidance is based on the premise that such 
children have not yet mastered the basic 
skill of effective oral communication and 
may be considered as handicapped without 
any further determination that, the speech 
impairment adversely affects educational 
performance. (See p. 51.) 

The Department disagreed with GAO*s recom- 
mendation to the Congress to clarify whether, 
and under what conditions , children receiv- 
ing only speech therapy or other related 
services are eligible for coverage under the 
94-142 program. The Department believes that 
such children are <:learly eligible. (See 
p. 50.) 

GAO is recommending that the legislation hm^ 
clarified because the Department's rationale '^^^^ 
is not clearly supported by the law or its 
legislative history. (See p- 51.) 

e 

EDUCATION PLANNING 
REQUIREMENTS NOT MET 

The law requires an individualized education ' 
program for each handicapped child. Of the 
prograins GAO reviewed, 84 percent (1) lacked 
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one or more of the required it*»ms of infor- 
mation, (2) lacked evidence that parents or. 
other required participants attended planning 
meetings, or (3) were not prepared until after 
prescribed deadlines* (i^ee p« 53.) 

Also, schools could have improperly counted 
at least 385,000 handicapped children in 
fiscal year 1978 who had no 'individualized 
education programs* States received about 
$60 million in fiscal year 1979 grant funds^ 
for these children. (See p. 65.) 

Individualized programs did not disclose 
needed services if they were not available. 
School gfficials feared that such disclosure 
could lead to legal charges that the local 
education agency had violated the act's 
mandate to provide needed services. (See 
p. 55.) 

The Department agreed with, and said it was 
acting on, GAO's recommendations to improve 
individualized education programs. (See 
p. 70.) 

INADEQUATE FUNDS; CONGRESSIONAL 
CONSIDERATION NEEDED 

Despite significant movement toward compli- 
ance, most local education agency officials 
interviewed said they did not expect their 
districts to be able to provide a free ap- 
propriate public education to bandiQapped 
childifen age 3 to 18 for at least 3 to 6 
years beyond 1978. The most commonly cited 
reason for the expected delay was a short- 
age of funds. (See p. 71.) 

The Department disagreed with GAO's recom- 
mendation that the Congress consider the 
conflict between the act/ s mandate and time- 
t^^.bles. It said that the Congress has al- 
ready examined the pro^?lem through extensive 
oversight hearings. However, because the 
act's t^^^get dates have passed and its goals 
have not been met, GAO believer that addi- 
tional congressional attention is warranted. 
(See p. 84. ) 



iv 



8 



OTHER STATE AND FEDERAL • 
MANAGEMENT PROBLEMS 

« 

Additional problems impeding the act's imple- 
mentation - incl uded : * 

— Insufficient staff at the State level to 
assist local ed^ucatlon agencies and monitor 
their prpgVams. (See p. 89.) ^ 

— Delays by the Department in issuing regu-* 
lations# providing ^gpidance and instruc- 
tions, and approving State plans. (See 
P- 94.) 

— Lack of comprehensive Federal evaluations 
^.of the States' compliance with the act's 
mandate. (See p. 99.) * 

The Department agreed with GAO's recommenda- 
tions to evaluate States' compliance with 
the act's mandate and to emphasize the im- 
portance of (1) timely regulations, (2) tech- 
^i'cal assistance, (3) review of State plans, 
and (4) monitoring. 

However, the Department disagreed 'with GAO's 
recommendation to require States to document 
in their plans, and demonstrate to the Depart- 
ment's satisfaction, that they are able to 
carry out their responsibilities under the 
act. The Department said that State plans 
already contain adequate assurances and that 
the concern raised by GAO was a compliance 
issue rather than a plan issue. GAO believes ' 
that, despite the assurances in existing State 
plans,* States have problems which should be 
addressed in both the planning and complj^ance. 
functions. (See p. 93.) 

COMMENTS BY 
STATE OFFICIALS 

>rhree of the 10 States included in the review 
responded to GAO's request for comments on 
±his report. Their comments, which generally 
were clarifying in nature, were considered 
in preparing the report and are recognized, 
where appropriate, in the report. 
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CHAPTER 1 



INTRODUCTION 

According to statistics published by the Department of 
Education, 1/ an estimated 8 million children In the United 
States have mental, physical, emotional, or learning handl«* 
caps that require special education services. However, only 
about 'half of these children received education programs ap«* 
propriate to their needs In the 1975-76 school year, according 
to the Department's Office of Special Educa .Ion and Rehabili- 
tative Services (1DSE) . OSE estimated that, of the remaining 
hanlicapped children, abqut 3 million were receiving an edu- 
cat^w; l^ess than appropriate and about 1 million were not 
attending school at all. 

The Congress responded to^hls situation li^y (^dlaring,^ 
as national policy, that all handicapped children are en- 
titled to a free public education and that their education ^ 
should be conducted in the ?.east restrictive environment com- 
-nensurate with their needs. For many handicapped children, 
this means full-time enrollment in regular classes in ^ocal 
public schools. For others, it means more limited school 
fterticipation wLxh nonhandi capped children. . jr the severely 
a iid profo u ndly hand icapped / satisfactory rfducati;on^Is often 
available only in. special schools or , institutions. 

Twp Federal ^programs that provide financial ^assistande 
for educating handicapped children are:, 

* - ^ * 

' ' --The program iiuthorized by Public Law 89-313, approved 
November l, 1965, as an amendment to title I of the 



— — — , . ^ , 

l/When we made thi^s review, > the activitiei^discussed in this 
report were administered by the Bureau Education for 
the Handicapped, Office of Education, Department o£ Health, 
EdHCfitlon, and Welfare. (HEW); On October 17,. 1979, the 
President signed the Department of Education Organization 
Act (Public Law 96-80) creating a Department of Educ;£tioh 
to administer all education programs that had been admin- 
istered by hew;' The aot also changed HEW's name to the . 
Department of Health and Human Services. On Mav 4, 1980, a 
responsibility for the activities discussed in this report 
was given to the Offi.ce of Special Education and Kehablli- 
tative Services in the new Department' of Education. ^ 



Elementary and Secondary Education Act of 1965 (20 
U.S.C. 236 et seq* ) * This program, commonly known as 
the "89-313 program," provides grants for special ed- 
cation of handicapped children (1) in fitate operated 
or supported schools and (2) formerly in State schools 
who have transferred to special education programs in 
local public schools • 

— The program authorized by part B of the Education of 
the Handicapped Act, as amended on November 29, 1975, 
by Public Law 94-142, the Education for All Handicapped 
Children Act of 1975 (20 U.S.C. 3401 et seq > ) . This 
program, now commonly known as the "94-142 program, " 
provides grants for special education of handicapped 
children in local public school systems.. 

In 1976 we reported on the 89-313 program. 1/ This 
report deals with the 94-142 program.- 

THE 94-142 PRO G RAM 

On November 29, 1975, the Congress enacted Public Law 
94-142 to (1) assure that all handicapped children have avail- 
able a free appropriate public education which emphasizes 

specia 1 education and rela ted-ce rvice s ^o meet their unique 

needs, (2) assure that the rights of handicapped children and 
theii; parents or guardians are protected, (3) assist States 
and localities to provide for the education of all handi- 
cfhpped children, and (4) assess and assure the effectiveness 
of efforts to educate handicapped children. 

The act requires that a "free appropriate public educa- 
tion" be available for all handicapped children age 3 to 18 
by September 1, 1978, and age 3 to 21 by September 1, 1980, 
except for children age, 3 to 5 and 18 to 21 in States where 
the requirement is inconsistent %jith State law or practice 
or a court order. The ict also specifies a number of acti- 
ve wies that schools n' i ngage in to ensure that handicapped 
children receive the 7 .s they have been guaranteed. It re- 
quires that specialis\:3 evaluate the children's special needs 
and determine the most appropriate educational em/ironment for 
these children; that an individualized education program (lEP) 
be developed for each child identified as needing special 



1^/ "Federal Direction Needed for Educating Handicapped Children 
in State, Schools" (HRD-78-6, Mar. 16, 1978). 
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education; that the schools notify parents of findings con- 
cerning their children and include parent: n the procejs of 
deciding how and in what circumstances their children will 
be educated; and that an opportunity for a hearing be provided 
to parents who are dissatisfied with the school's decision. 
Further, the act requires that, to the extent that it is in 
the child's best interest, each handicapped child be educated 
with nonhandicapped children. 

Program operations ^ 

Under the 94-142 program, grants are made to States and 
other jurisdictions \J to help defray the excess costs of 
educating handicap]5ed children. The legislation defines ex- 
cess costs as those that exceed the average annual per pupil 
expenditure in a local education agency (LEA), usually a local 
school district, during the preceding school year. Grants can 
be used to initiate, expand, '•or improve programs and projects 
for handicapped children at the preschool, elementary, and 
secondary levels to increase the quality and quantity of 
educational services . 

The program is advance funded — funds . appropriated in a 
given fiscal ysar are available for obligation in the follow- 
ing fiscal y ear. According to the law, the maximum amount 
each State Is entltXed to receive each year is equal to tTie 
number of children, age 3 to 21, receiving special education 
and related services, multiplied by a specified percentage of 
the national average per pupil expenditure (NAPPE). However, 
no State will receive an amount less than it received in fis- 
cal year 1977. The percentage authorized increases yearly to 
a maximum of 40 percent for fiscal year 1982 and thereafter, 
as shown in the following table. 



1^/The District of Columbia, American Samoa, Guam, Puerto Rico, 
the Northern Marianas, the Trust Territory of the Pacific 
Islands, the Virgin£:£slands , and the Bureau of Indian Affairs. 
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Authorized 



Fiscar year For use in percent 

appropriation fiscal year of NAPPE 

1977 1978 5 

1978 1979 10 

1979 1980 20 

1980 1981 30 

1981 1982 40 



The° law also provides that grants to all States are to 
be reduced proportionately if fun^s a|^ropriated are less 
than funds authorised* In determining the amount of funds 
allocated to each State, no more than 12 percent of the number 
of children in each State, age 5 to 17, may be counted as 
handicapped. liegislalion places priority on identifying and 
serving first th«i unserved handicapped children, and second 
the most severely handicapped within each disability category 
%i^o are receiving an inadequate education* 

Any. State meeting the eligibility requirements set forth 
in the law and wishing to participate mnst submit to OSE each 
year a State pian vchich assures that (1; funds will be spent 
in accordance with the provisione of the law, (2) funds pro- 
vided under other Federal programs for educating handicapped 
c hildren will be used i n a manner consistent with the goal 
providing a free appropriate public education, (3) programs 
and procedures for personnel development will be established, 
(4) provision will be made for the participation of handi- 
cai^d children in private schools and facilities, and (5) 
Federal funds will be used to supplement State and local ex- 
penditures* Of the total funds that a State receives, only 
5 percent or $300,000, 1^/ whichever is greater, may be used 
by States for administrative costs* 

Under the act, 75 percent of a Staters 94-142 grant is to 
"flow through'' the State education agency (SEA) to the LEAs 
that meet legislated requirements and priorities and that are 
able to qualify for a luinimum allocation of $7,500* Funds 
which a State retains must be matched on a program-by-program 
basis from non-Federal sources if the funds are used for other 
than administrative purposes* 



1/lncreased from $200,000 by Public Law 96-270 (94 Stat. 487), 
enacted on June 14, 1980* 




The following chart shows Federal funding since the first 
year of program implementation: 



Fiscal 



1977 
1978 
1979 
1980 
1981 



Amount 
appropriated 

(millions) 

$315 
465 
804 
874 
a/922 



Amount per 
handicapped child 



$ 72 
156 
211 
227 

239 (est.) 



a/ Amount requested by the Department of Education. 

Initially, the allocation of 94-142 funds to the States 
was based on the average of two separate State counts of hand- 
icapped children — one conducted on October 1 and the other on 
February 1 of the prior school year. On November 1, 1978, 
the Congress enacted Public Law 95-561 (92 Stat. 2364) to 
permit States to count their children only once each year, 
on December 1. OSE statistics show the following numbers of 
handicapped children counted and served und^r the 94-142 
program t 



Dat e 



Oct. 1, 1976 
Feb. 1, 1977 
Oct. 1, 1977 
Feb. 1, 1978 
Dec. 1, 1978 
Dec. 1, 1979 



Childcount 



3,382,495 
3,613,550 
3,424,217 
3,684,167 
3,716,073 
3,802,511 



In addition, more than 200,000 handicapped children were 
counted each year in State operated or supported schools 
under the 89-313 program, bringing the total count of chil- 
dren served to over 3.9 million in fiscal year 1979. 1/ The 
children served by these two programs fell predominantly into 
three categories — speech impaired, learning disabled, and men-^ 
tally ^tarded. Lesser niaatoers of children were^lasslfied as 
emotionally disturbed, orthopedically impaired, deaf or hard 
of hearing, visually handicapped, or other health impaired. 



_l/4.0 million in fiscal year 1980. 
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OBJECTIVES, SCOPE, AND METHODOLOGY 



Public Law 94-142 represented a landmark in educational 
legislation. The law requires States to locate, identify, 
and evaluate all handicapped children; establish full educa- 
tional opportunities for them; and establish a full services 
timetable. It also required the States to provide a free 
appropriate public education to all handicapped children age 
3 to 18 by September 1, 1978, and age 3 to 21 by September 1, 
1980. The act authorized significantly increased Federal 
funding — estimated by OSE to reach nearly $4 billion a year 
by fiscal year 1982 if appropriated as authorized— to help 
States and LEAs carry out the act. 

Ab part of our continuing interest in the vitality of the 
Nation's education efforts, we began to survey the operation, 
administration, and future prospects of Public Law 94-142 late 
in 1977, about the time that implementation of the act began. 
During our survey, we identified three major potential problem 
areas s 

— Implementation, while generally off to a g^od start, 
appeared to be spotty in some locations and experienc- 
ing problems and disagreements on the mechanics of the 
law. 

— Resources, in terms of both operating funds and trained 
personnel, appearort liV#>iy »r> Ho in ^^^ qua^A t f > meet the 
act's general goalS and specific requirements by the 
statutory deadlines. 

^-^Management, by OSE and the States, appeared to need 
strengtljening in order for local public schools to meet 
^ their responsibilities. 

We then reviewed these issues in greater depth. We made 
our review in^ j.978 and 1979 at OSE headquarters in Washington, 
D.C., and ^^EAs, LEAs, and schools in California, Florida, 
Iowa, Mississippi, New Hampshire, Ohio, Oregon^ South Dakota, 
Texas, and Washington. In fiscal year 1979 these States re-^ 
ported a combined total of about 1.1 million handicapped chil- 
; dren, or nearly 30 percent of the national 94-142 childcount 
of about 3.7 million. We visited 55 State, local, and other 
activities, including 38 LBAs with#Teported 1977 or 1978 en- 
rollments of handicapped students ranging from 13 to about 
15,000 children. Appendix I lists the locations visited. 
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The States we reviewed were selected to provide a cross- 
section of large and small populations, relatively high and- 
low per-capita State and local funding levels, older and 
newer State handicapped laws, approved and not yet approved 
State handicapped plans, and geographic distribution* LEAs 
were selected on the basis of their geographic location and 
size* Neither the States nor the LEAs were selected because 
their programs were considered better or worse than others. 
Also, because the focus of our review was on identifying ways 
in which the Federal Government and the States can assist 
LEAs rather than on identifying specific problems at indivi- 
dual locations, we generally have not identified LEAs by name* 

Our review included discussions with appropriate manage- 
ment, teaching, and other personnel at the Federal, State, 
LEA, and school levels and examinations of legislation, regu- 
lations. State plans, district and school records (including 
children's individual education folders), and other reports, 
files, and documents related to the program. We also toured 
school facilities, visited classes, and observed school 
activities. We did not attempt to evaluate overall quality 
of education provided at any school, nor did we routinely 
/discuss the programs with participating children or their 
parents. 

Also, because most of the statistics on enrollments, 
counts, and other data we obtained were generated^ by many 
different Federal, State, and local agency computers, we 
isould mot xeadily^ evtilM^t** ^irn ctioning of the automat i c 
data processing systems to assess the reliability and precx- 
sion of the computer-generated data. 

In June 1980 we requested comments on our draft report 
from the Department of Education and the 10 States included 
in our review. Replies were received from the Department 
and from Florida, South Dakota, and Texas. State officials' 
comments were considered in preparing this report and are 
recognized, where appropriate, in the report. The Depart- 
ment's response is included as appendix IX. 
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CHAPTER 2 



CONTROVERSY ON ESTIMATED NUMBER 

OF HANDICAPPED CHILDREN 

Because of controversy over OSE's estimate of the number 
of school-age handicapped children in the United States need- 
ing special education services — about 6.2 million — c<»npAred 
to the actual nundser of children identified and reported by 
the States as of Dec«nber 1, 1978—about 3.9 million — OSE has 
attested to get States to increase the number of children 
Identified and reported. We agree with OSE on the importance 
of identifying and serving all handicapped children who should 
be served under the 94-142 program, but we believe that OSE's 
efforts to increase the number of children counted and served 
have not been teiqsered sufficiently to avoid identifying and 
eerving, as handicapped, children who do not warrant such 
treatment . 

Although the OSE estimates were based on questionable 
data, they are cited in Public Law 94-142 and continue to be 
used by OSE to encourage States to increase their childcounts. 
OSE recently began a program t^ich enqphasises increasing the 
childcounts but appears to show little concern for the possi- 
bility of overcounting or mlsclassifying children as handicapped 
under the act* This practice could result in unwarranted in- 
creases in the amount of Federal funds going to Statee. More 
laqportantf it could result in possible damage to children by 
mislabeling them as ha ndicapped , danger that the Congress 
wanted to avoid m enact ing Publi e-I.aw~94»141^-^-__l___ 

Chapter 3 of this report discusses the questionable prac- 
tice of including many children in the 94-142 program with- 
out determining if their Impairments^-whlch were of minor 
severity—adversely affected their educational performance. 
OSE should not continue to emphasise that States heed to in- 
crease the number of children counted, without also emphasizing 
the dangers of mlsclassifying and' overcounting children. 

OSE ESTIMATES FAR EXCEED ACTUAL NUMBER OF 
HANDICAPPED CHILDREN REPORTED BY STATES 

Before Public Law 94-142 was enacted, OSE estimated that 
about 6.7 million children age 6 to 19, or about 12 percent of 
the Nation's school -age population, were handicapped and needed 
special educational services < Because of national declines in 
school enrollments since the early 19708 and differences in the 
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age ranges used to define "school age," the 12-percent esti- 
mate currently translates to about 6.2 million children age 

5 to 17. As of December 1978, however, after several years 
of searching for handicapped children, the total numbers of 
handicapped children reported by the States in the age range 

6 to 17 and 3 to 21 were about 3.6 million and 3.9 million, 
respectively. 1/ The difference between the actual count of 
%3.9 million children and the OSE estimates amounts to at least 

2.3 million children who, if the OSE estimates are correct, 
are handicapped but have not been either identified or ac- 
counted for under the 94-142 program. ^ 

This difference of over 2 million children has generated 
sierious controversy among OSE, State officials, researchers, 
and others. On the one hand,. j5SE, in defense of its 12*^percent 
' ^estimate, asserts that the States' efforts to identify handi- 
capped children have not been adequate. Qn the other hand. 
State officials, researchers, and others (lo^tend that OSE's 
estimates are significantly overstated anq that most handi- 
capped children have been identified. j 

Our review of the basis for OSE's estimates showed that 
the reliability of the data used was questionable, but we were 
unable to determine whether the estimates were overstated. 
Some State and local education officials believed that few, 
if any, handicapped children had not been identified and 
counted in their States or districts. Other such officials 
believed that there were more than a few unidentified handi- 
capped children in their jurisdictions, but that adding ,such 
children to those already counted %i^uld not increase the total 
to anywhere near OSE*s estimate. 

Congressional reliance on OSE estimates. 

The Congress enacted Public Law 94-142 in 1975 partly 
to meet the needs of what it understood to be over 4 million 



l/Uge ranges used by OSE to report statistics on handicapped 
children have varied somewhat and tmnd to further confuse 
the question of the number of such children. OSE used ages 
0 to 5, 6 to 19, and 5 to 17 in various estimates furnished 
to tl^e Congress, and uses age 5 to 17 for its current esti- 
mates, but required States to report their actual 94-142 
childcounts in age ranges 3 to 5 and 6 to 21 for school year 
1977-78, and age ranges 3 to 5, 6 to 17, and 18 to 21 for 
school year 1978-79. Therefore, available data are not 
completely comparable. 



9 

ERiC — -7 — 21 



handicapped children in the United States who were not receiv- 
ing the appropriate special education and related services 
they needed. This estimate was based on 1974 statisti'^s OSE 
gave the Congress indicating that more than 8 million handi-^ 
capped children up to age 21 (including 6.7 million age 6 to 
19 years) .required special education and related services, 
of which: - _ _ _ 



— About 3.9 million children (3.7 million age 6 to 19 
years) were receiving an appropriate education. 

^-About 4.25 million children (3.1 million age 6 to 19 
years) were receiving an inappropriate education or no 
education at all. OSE estimated this group of children 
to include feibout 1.75 million handicapped youngsters 
who were excluded entirely from schooling. 

OSE also gave the Congress the following percentages by 
handicapping condition to support its estimate that the preva- 
lence rate of school-age handicapped children in the Nation 
was about 12 percent: 1^/ 

Prevalence 



Visually handicapped 0.1 

Deaf .075 - 

Hard of hearing .5 

- Speech handicapped 3 . 5 
Crippled and other health' 

impaired , .5, 

Emotionally disturbed ,2.0 

Mentally retarded 2.3 

Learning disabled 3.0 

Multiple handicapped .06 



Total 12.035 



The Congress relied on these OSE estimates in considering 
the need for Public Law 94-142. For example, the House Commit 
tee on Education and Labor stated in its June 1975 report on 



1^/ln 1970 OSE estimated a total handicap prevalence rate of 
10.035 percent. In 1974 OSE increased its estimate for the 
learning disabilities category from'l.O to 3.0 percent, 
thereby increasing^ th#^ total estimate to the 12.035 percent 
shown in the table. 



H.R. 7217f the House version of the bill which became Public 
Law 94-142: 

"Is there a need for H.R. 7217? 

"Federal legislative actions' and State 
judicial and legislative actions have brought 
«Aib»tan±jja progre_ss„tpv^r^^ goal of^royi- 
ding each handicapped child with a free, fuHr;; 
public education* 

"Yet he most recent statistics provided 
by the Bureau for the Education of the Handi- 
capped estimated that of the more than eight 
million children , birth to 21 years of age, 
with handicapping conditions requiring special 
education and related services, only 3>9 mil - 
lion such children are receiving an appropriate 
education and 1>7S rolllion handicapped children 
ate receiving no educational services at all, 
and 2.5 million handicapped children are re- 
ceivlng an inappropriate education." (H.R. Rep. 
No. 94-332, 94th Cong., 1st Sess. 11 (1975)). 
(Underscoring supplied.) 

The June* 1975 report of the Senate Committee on Labor and 
Public Welfare 1/ put it this way: 

"NEED FOR LEGISLATION 

"In recent years decisions in more than 
36 court ^cases in the States have recognized 
the rights of handicapped children to an appro- 

prlate education* States have made an effort 

to cc^nply; however, lack of financial resources 
have prevented the implementation of the various 
decisions which have been rendered." 

***** 

"Whereas the actions taken at the State 
and national levels over the past few years 
have brought substantial progress, the parents 



jL/Now called the Senate Committee on Labor and Human Resources 



of a handtj&apped child or a handicapped chij-d 
himaelf must still too often be told that ade- 
quate funds do not exist to assure that child 
the availabil ^.ty of a free appropriate public * 
education. The courts have stated that the 
lack of funding may not be used as an excuse 
for failing to provide educational services. % 
Yetr the roost^ recerHt_:^^ 
— the' Bureau of Education for the Handicapped 
estimate that of the more than 8 million 
children (between birth and twenty-one years ' 
of age) with handicapping conditions requiring 
special education and related services, only 
3.9 nylllion such children are receiving an ap- 
propriate education. 1*75 million handicapped 
children are receiving no educational services 
at all, and 2.5' million handicapped children 
are receiving an inappropriate education. * ♦ 
(Underscoring supplied.) 



"The long range implications of thesej 
statistics are that public agencies and tax*- 
payers will spend billions of dollars over (the 
lifetimes of these individuals to maintain tuch 
persons as dependents and in a minimally accept-^ 
able lifestyle. With proper educatibn services, 
many would be able to become productive citi- 
zens, contributing to society instead of being 
forced to remain burdens. Others, through such 
services, would increase their independence, 
- thus reducing' their dependence on society." 
(S. Rep. No. 94-168, 94th Cong., 1st Sess. 7, 
8, 9 (1975)). 

Also, in the Statement of Findings and Purpose section of 
Public Law 94-142, the Congress stated Specifically that the 
Nation had more than 8 million handicapped children, of which 
more than half were ,not receiving appropriate educational ser- 
vices and 1 million were excluded entirely from the public 
school system. 

In addition to relying on OSE's estimates in considering 
the need for the legislation, th.e Congress al/so used the 12«- 
percent estimate to develop a major control element in 94-142 's 
entitlement formula. Un/i^r tfie law ea(ch State !s childcount 
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may be no greater than 12 percent of Its total school age pop** 
ulation, age 5 to 17. As stated in the House Committee report 
on H.R. 7217: 

"Will this formula encourage over-labeling of 
children as handlcappelH^ 

"No. It has been noted previously that the . 
prevalence of children with handicapping 
conditions is generally agreed to repre- 
sent approximately 12 percent of the total 
child population in the Nation. H.R. 7217 
q^tipulates that in the reporting of the 
number of handicapped children- being served 
for^ purposes of the formula for allocation, 
no State may report more than 12 percent of 
its total population of children aged 5-17." 
(H.R. Rep. 94-332 at 12.) 

OSE estimates were unreliable 

In our opinion, the OSE estimates of handicapped children 
were queslfionable when provided to the Congress. These esti- 
mates still have aot been validated. Reports prepared for the 
Federal Government before 1974 clearly pointed Out the incom- 
pleteness, noncomparability# and other reliability limitations 
of the handicap prevalence estimates available at that time. 

A number of studies on the prevalence of handicapping 
conditions were available when OSE provided its ^stimates to 
the Congress. OSE used several of these studies in developing 
its estimates. However, thes'^ studies varied widely in their^^ 
estimates of the number of handicapped children In the school- 
age populatilDn. Further, most of these studies clearly quali- 
*fied the reliability Of their estimates. For example, a study 
report prepared for OSE in the early 1970s istated vtliat "good 
data on the number of handicapped persons of school or pre- 
school age are simply riot available." 

A series of studies by Mackie \J and several others in 
the 1950s and 1960s provides a good example of the question^ 
able data that researchers used to develop their estimates. 
Overall, Mackie estimated that about 10.5 percent of the 



1/R. Mackie, Chief, Exceptional Children and Youth', Office 
of Education, HEW. 
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school-age childrert. in thet Nation were handicapped. This per- 
centage was developed from estimates for. several, handicapping 
conditions, each of which was determined in variety of ways. 

For example, Mackies's estimate fojr the prevalence of blind 
children in the . Unitedrstates (.033 percent) was developed from 
the January I960 registration figures of an organization con- 
cerned with blind persons, plus Mackie's estimate of the number 
of legally blind children enrolled in private and- parochial 
schools. The the estimated prevalence of emotionally dis- 
turbed or socially maladjusted children in the United States 
(2 percent) was derived part from a 1959 California study, 
which included prevalent?e estimates rartging from 4 to 12 per- 
cent, and a 1960 .National Association for Mental Health, leaf- 
let, which estimated thac 1 put of 10 ohildrjsxi in public 
schools had enrational problems requirii'^ psychiatric help. 

However, the Mackie study clearly qualified tlie reliabil- 
ity of prevalence estimates by stating: 

> 

"No study of sufficient scope has been 
conducted that would form- th^ basis for a' com- 
pletely reliable estimate of the number 'of ex- 
ceptional children and youth in need of special 
education.. The estimates tiiat have been made 
vary widely according to the categories and 
definitions of exceptionality used and the 
purpose for which they were made." 

Other studies also qualified their estimates. A 1970 
OSE-funded study gave an estimate of 8.7 percent, but' 
stated that: 

♦ ♦ generalizations based on the studies of 
prevalence of exceptionalities which have been 
reported are of questionable accuracy at best." 

A 1973 HEW-funded study stated: 

"Estimates of the jiuftiber of handicapped 
youth vary widely depending on the definitions 
used, the data believed, and the type of ser- 
vice needed. Definitions of handicaps are not 
consistent among service agencies. The handi-=- 
cap, if defined at all, is almost never clearly 
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* stated and# hence, reliable data on the preva - 
lence of handicapping conditlorts in youth gen - 
erally are not available*" Vnder scoring ^ ^ 
^uppllec). ) ^ 

Another study prepared for OSE in the early 1970s stated t 

J 

"Good data on ^the number of handicapped 
persons of school or preschool age are simply 
not available > Annual estimates are prepared 
by official agencies 'for some handicapping con- 
ditions, i.e., the* humber of blind children and 
of the number of deaf children ♦ ♦ but esti- 
^ mates of the number of children with other more 
prevalent handicapping condi£ion8 are not to be 
had in part because the concept of what* consti- 
tutes a handicap has' changed in recent years, 
particularly with the emergence of 'clajises and 
, schools for ' emotionally disturbed ' and ' learn- 
ing disabled' childfAn^ groups difficult to 
define in the best of circumstances." (Under- 
scoring supplied.) 

In addition to various studies, OSE had "counts" of the 
numbers of handicapped children in each State reported by SEAs 
in the late 1960s*. ^ However, a 1970 OSE" funded study stated 
that in 39 States the "counts" w6re not counts at all, but 
projections based on the national prevalence figures Mackie 
developed in the 1950s. Separate estimates were prepared for 
several oth^r States, but these estimates ranged ^rom 4.1 per- 
cenjt. in Wioconsln and 4.2 percent in Califorftia to 24.5 percent 
in Nebraska and 35. C ^^rcent in New York. The results varied 
widely, according to tne OSE^funded study, because of the 
differences in how each State defined the various liandicaps 
and in wh^^^^ how each study was conducted. 

Although its estimates were based on unreliable data, OSE 
continues to use the estimates in its work today. In a January 
1979 repcrt to the Congress, OSE relied, on^ its historical 12- 
percent prevalence estimate to conclude^ that, since only 3.8 



jL/0?E Statistics for the December 1978 childcpunt, prepared 
after the January 1979 report to the Congu^s was ^ublishfed, 
showed that 3.9 million handicapped children were counted as 
being served. Therefore, OSB*s estimate of .the numb#r of 
handicapped children not being served would be at least 2.3 

• million* 
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million handicapped children were being counted as served by 
the States, at least 2.4 million handicapped children remain 
to be served. 1/ When it prepared this report, OS E. had a July 
1978 draft study of prevalences of handicapping conditions pre- 
pared by SRI International which, using more up-to-date infor- 
mation from SEAS, from HEWs Office for Civil Rights, and from 
the Bureau of the Census, estimated that the rate of handicaps 
among children a^e 3 to 21 was about 7 percent. Concerning 
the 12-percent OSE estimate, the report cor. Jed that the 
12-percent figure was too high as the estimate for a national 
ceiling. 

Actual childcounts fall far 
short of OSE estimates 

The highest actual count of handicapped children by the 
States 1/ was for fiscal year I98d and totaled about 4 mil- 
lion, far less than OSE*s estimate. In fact, the average 
number of children counted by States as receiving any amount 
of special education services in fiscal years 1977 and 1978 
(3.7 million and 3.8 million, respectively) was less than 
OSE's 1974 estimate 6f the number oT handicapped children 
(3.9 mill ion) who were receiving appropriate special education 
services at that time. / 



The following table shows the national counts taken for 
fiscal years 1977-80. for both the 94-142 program and the Public 
Law "^89-313 program. 

94-142 child- 89-313 child- 
Fiscal year count . ( note a ) cotint (note b ) Total served 

1977 3,498,022 223,805 3,721,827 

1978 3,554,192 222,914 3,777,106 

1979 3,716,073 225,520 3,941,593 
i>eO 3- ,802,511 m^tT4^ 4 , 03^5 ,685™ 

a/Public Law 94-142 provided that State grants were to be 
calculated by averaging childcounts taken on October 1 and 
February 1 of the preceding fiscal year. Public Law 95-561, 
enacted November 1, 1978, amended the procedure by providing 
for a single count on December 1 of each year. 

b/The Public Law 89-313 childcount is taken on October 1 of 
each year. 



1/ Includes States, the District of Columbia, territories, 
possessions, and the Bureau of Indian Affairs. 



16 



28 



These national counts for fiscal years 1977, 1978, 1979, 
and 1980 were 7.3, 7.4, 7.9, and 8.3 percent of the school-age 
population — well below OSE's 12-percent estimate. For fiscal 
year 1980, the individual counts of all of the 58 States and 
other jurisdictions were lower than the 12-percent estimate. 
Only nine States and the Bureau of Indian Affairs counted 10 
percent or more of their school children as handicapped for 
fiscal year 1980. At the opposite end of the scale, nine 
States and jurisdictions counted less than 6 percent of their 
school children as handicapped . 

For the 10 States we visited, the fiscal year 1978 counts 
and percentages^, including Public Law 89-313 children, were as 
f ol lows : 







Percent of 




<- 


school-age 


State 


Chlldcount 


population 


California 


324,976 


6.7 


Florida 


125,427 


7.2 


Iowa 


52,406 


7.6 


Mississippi 


32,374 


5.3 


New Hampshire 


10,302 


5.3 


Ohio 


176,453 


6.8 


Oregon 


36,316 


7.0 


So« th Dakota 


9,09^* 


5.5 


Texas 


281,468 


9.5 


Washington 


51«088 


6.1 



State and local agencies believe that 
few children remain to be identified 

Although no reliable estimate of the number of remaining 
unserved handicapped children exists, the States and LEAs read- 
± ly ackn owl^ge that some handica pped c hi ldren have yet t^^^e 
identified. However, considering their efforts for several 
years to find, evaluate, and serve handicappc children, they 
believe that the number of remaining unidenti .ed children is 
relatively small and far less than the 2.3 million OSE estimate. 

In discussing the extent to which additional handicapped 
children remain to be identified and included in the childcount, 
it is important to note that children receiving some but not 
all of the special education services they need are already 
identified and included in the count. Increasing the services 
to adequate or full-service levels for these children should 
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not affect the childcount. The count would be increased only 
by providing services to children — either those in school or 
those not in school — who are not currently receiving any spe- 
cial education. 

SEA and^ LEA efforts to 
find handicapped children 

Nearly all of the LEAs and SEAs we^ visited had procedures 
and programs for identifying and locating handicapped children 
as required by 94-142. Most of the LEAs had local childfind 
programs for identifying handicapped children who were not in 
school, and all but one had formal referral procedures to bring 
in-school children suspected of having handicaps to the atten- 
tion of special education officials. In addition, 9 of the 
10 States visited had statewide childfind programs, often con- 
sisting of public awareness and advertising campaigns through 
television, radio; newspapers, posters, and billbQards, or 
referrals through a toll-free telephone hotline. Oregon, the 
one State we visited without a statewide" childfind program in 
1978, began a program during the 1978-79 school year. 

In addition' to these activities, some LEA childfind pro- 
grams included contacts with doctors, nurses, or community 
public health and social service agencies; in a few school 
districts, house-to-house canvasses were conducted. Some LEAs 
and SEAs tried additlohal techniques to find handicapped chil- 
dren. For example, representatives from one California LEA 
ve visited enlisted the aid of irrigation district personnel, 
firefighters, polic4 officers, and other community per^sonnel 
who might enter a home and see a handicapped child. An LEA 
in Oregon held community clinics that screened 800 to 900 chil- 
dren, mostly of preschool age, each year. State efforts also 
included innovative approaches, such as Florida's and New 
Hampshire's programs which arranged to have childfind litera- 
ture enclosed in utility bill^. 

Thei Congress, in enacting Public Law 93-380, the Educa- 
tion Amendments of 1974, mandated programs for identifying 
and locating handicapped children at the State level. In 1975 
Public L^w 94-142 extended the requirements to LEAs. As a re- 
sult, some State and LEA searqjx programs to identify both out- 
..of^schopj. and in- school handicapped children have operated for 
several years. Tor example, Florida began its statewide child- 
find program in August, 1975, and New Hampshire, South Dakota, 
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Texas, and Washington began their programs in the 1975-76 school 
year * 

Out-of-school handicapped children ^ 

Despite their often intensive efforts # SEAs and LEAs have 
found relatively few handicapped children who were not in school • 
QSE was unable to provide us nationwide data on the number of 
out-of-school handicapped children found through childfind 
efforts. However, Texas data show that its childfind program, 
after operating 2 year^, found only 8,500 out-of-school handi- 
capped children. This is only a 0.3-percent increase in the 
proportion of handicapped children in the State's school-age 
population. Similarly, South Dakota data show that in 1977 
its childfind program identified only 178 out-of-school handi- 
capped children. This is only about a 0.1-percent increase 
in the proportion of handicapped children in that State's 
school-age population. CoAiments from officials at 17 LEAs 
included in our review likewise indicated that their childfind 
programs found few unserved out-of-school handicapped children. 

Also, available evidence indicates that few handicapped 
children remain oat of school As the following table shows, 
9 Of the 10 States included in our review reported to OSE an 
estimate of only 7,176 handicapped children who received no 
educational services in the 1976-77 school year. 1/ This was 
only about 0.05 percent of the total school-age population of 
oyer 14 million children in these States that year. 



Handicapped 
school-age children 



Total school- 



state 


age population 


Number 


Percent 


California 


4,766,000 


3,936 


0.08 


Florida 


1,697,000 


476 


.03 


Iowa 


672,000 


230 


.03 


New Hampshire 


208,000 


17 


.01 


Ohio 


2,587,000 


1,816 


.07 


Oregon 


513,000 


43 


.01 . 


South Dakota 


158,000 






Texas 


3,012,000 


589 


.02 


Washington 


832,000 


69 


.01 


Total 


14,445,000 


7,176 


0.05 



1^/Data from Mississippi did not separate out-of-school 
children from in-schcol children. 
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Furthermore, in all 6 SEAe and 17 of the 21 LEAs where 
we discussed this issue, officials believed that few handi- 
capped children were not in school in their jurisdictions* 
Several officials attributed this to their chlldfind program's 
past success. However, at four LEAs, officials believed that 
some out-of-school handicapped children remained to be found. 
Reasons given were (1) the many illegal aliens residing in the 
area who are afraid to reveal themselves, (2) the lack (in the, 
past) of a compulsory State school attendance law, and (3) the 
stigma of having a handicapped child that still exists in some 
rural areas. 



In addition to their out-of -school childfind programs, 
LEAs had procedures to identify handicapped children in the 
regular clrssrooin. At the time of our fieldwork, 2S of the 30 
LEAs we visited had formal referral procedures that teachers, 
parents, and others could use to bring children suspected of 
having a handicap to the attention of special education per- 
sonnel. In most LEAs many children were being referred.^ 

Regarding, the extent to which handicapped childten remain 
undiagnosed in the regular classroom, officials in 15 of the 
22 LEAs where we discussed the issue believed that some poten- 
tially eligible children were not being referred for evalua- 
tion because some teachers retained handicapped children in the 
regular classroom longer than* they should. The four reasons 
most commonly cited for nonreferrals or underreferrals by reg- 
ular classroom teachers were that theys 

—Fear that referrals could raise questions about their 
" teaching ability. 

—Pail to recognize that a child may be handicapped. 

—Know or believe that insufficient special education 
assessment or teaching personnel are available to meet 
a child's needs. 

— Do not want to do the paperwork that the referral pro- 
cess requires. 

Several LEAs have given teachers training in an attempt to 
overcome these referral problems. 
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Some LEAS had i-iandicapped children in the regular class- 
rooms who officials said were on waiting lists for special 
education because the LEAs* services were insufficient. How- 
ever, officials generally pointed out that only children with 
the most minor or marginal impairments would be placed on a 
waiting list. They stated that a moderately or severely hand- 
icapped child would always be placed directly into special 
education classes . 

LEAs may also not have identified all the handicapped 
children who receive their education in private or parochial 
schools. Although Public Law 94-142 requires LEAs "'to identify 
and evaluate such children, none, of the 20 LEAs we visited 
th^^t had a private or parochial school within its jurisdiction 
actively sought to identify and evaluate handicapped children 
in those schools. Officials at 19 LEAs told us that they 
accepted referrals and served some children from private and 
parochial schools but did not actively search for handicapped 
children at such schools. Officials at the. other LEA stated 
that a child would have to enroll in public school to receive 
services . 

LEA officials gave us two principal reasons for their 
passive efforts to find handicapped children in private and 
parochial schools. First, several officials said they lack 
the staff and funds to extend their efforts beyond their own 
systems. Only when their own referral systems were working 
properly, and sufficient funds and staff were available, would 
they consider trying to identify handicapped children in pri- 
vate and parochial schools. Second, several officials said 
most private and parochial schools refuse admission to the 
more severely handicapped children. These officials therefore 
believed that only a few handicapped children with minor im- 
pairments, such as speech or learning disabilities^, are en- 
rolled in private and parochial schools. Of the 12 LEAs that 
were providing special education services to some private or 
parochial school children at the time of our fieldwork, 7 
were providing speech therapy services only. The other five 
LEAs provided such services as physical therapy, psychological 
counseling, or services for the learning disabled in addi^^ion 
to speech therapy. 

Thus, while State and LEA officials acknowledged that 
some handicapped children remain unidentified and unserved, 
both out of school and in the regular classroom, they believe 
the numbers are relatively small. 
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OSE SHOWS LITTLE CONCERN FOR POSSIBLE 
MISLABELING AND OVERCOUNTING OF CHILDREN 



In Sept«inb«r 1978, OSE launched a major "new j.ni'tiative" 
to reduce the discrepancy between the number of handicapped 
children counted and its 1'^2-percent national prevalence estimate 
by trying to get States to increase the 94-142 count. However, 
despite the questionable reliability of its estimate, OSE doc- 
uments showed that it apparently has no plans to make a new 
study of the prevalence figures as part of its new initiative. 

Instead, OSE officials have contacted at least 50 States 
and territories that counted less than 10 percent of their 
total student population as handicapped to "strongly urge" 
th<Mn to accept OSE technical assistance on increasing the 
childcount. ' oSE plans also call for asking States to "set 
specific [numerical] -targets of their own for finding and 
serving handicapped children" and following this up with' mon- 
itoring and assessment activities, including "careful review" 
of States' annual program plans before awarding grants and 
"special site visits" to key states. Furthermore, under the 
new initiative all OSE discretionary programs, which provide 
grftBt* for «uch ^tj^ties as technical assistance through 
Regional Resource Centers, model deBK>nstration projects, and 
research and development projects, are to be refocused to em- ' 
piiaeise finding and serving more handicapped children. OSE 
officials also contacted advocate groups, urging them to be- 
ccMie more involved in finding and serving handicapped children. 
OSE has placed special national emphasis on increasing the 
count of speech-in^ired children, a category %^ich, as dis- 
cussed in chapter 3, already includes many children whose 
eligibility is unclear. 

As part of its initiative, OSE identified several factors 
that it believed could have caused undercounts of handicapped 
children! ' 

—Problems with State and LEA data collection and process- 
ing procedures 

— Inadequate and/or inefficient child diagnostic and eval- 
uation capability. 

— Varying definitions used by the States to identify hand- 
icapped children. 
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— Inadequate special education services at the 8econd<\ry 
level. 

—Unavailability and poor distribution of special educa- 
tion personnel. 

— Other specific problems common to large urban areas, 
remote rural areas, or other special populations. 

It is these problems — all focused on eliminating undercounts — 
that QftE is attempting to overcome in its efforts to get States 
to increase the number of handicapped children counted and 
served. 

However, available documents indicate that OSE. has not 
pointed out or cautioned States about the need to maintain 
balance — that is, to carefully evaluate and classify children 
so that those not eligible are not labeled as handicapped; 

Overcounting children or in^roperly labeling them as 
handicapped can have at least two major adverse consequences. 
First, State counts would be inflated and the appropriation 
and^ distribution of Federal funds could be affected. Second, 
and even more in^ortant, children would be erroneously labeled 
as handicapped and this could have a stigmatizing effect that 
> cQuld be exceedingly difficult for them to overcome. This 

latter danger Was one the Commissioner of Education expressed 
concern about in 1975 hearings on H.R. 7217, a bill containing 
a funding formula identical to that contained in S. 6, %\\ich 
becaiRe Public Law 94-^142. The C<»nmissioner ' s prepared state- 
ment included the following comments* 

"In addition, funding formulas which are 
based on the number of served handicapped chil- 
dren, while creating incentives for States to 
attempt to serve more children, may also en- ^ 
courage states to classify many children as 
handicapped too freely in order to qualify for 
funding. While this problem is partially met 
l3|f the 12 percent ceiling in the bill there may 
well be local education agencies which will too 
liberally identify children if they happen to 
have less than 12 percent Who are handicapped. 
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•'Our current figures estimate that be- 
tween 4 percent and 6 percent of the children 
in school are receiving special services be- 
cause of various handicapping conditions* In 
theiir~ha3te to increase by two or three times 
the number of handicapped children served it 
is very likely that education agencies will be 
encouraged to 'label* children witlj mild, easi- 
, ly remedied, handicapping conditions in increas- 
ing numbers. The current reports of widespread 
mislabeling of (and consequent damage to) dis- 
advantaged and trilingual children by labeling 
them as mentally retarded or emotionally dis- 
turbed must be carefully weighted tsic] in 
judging the merits of this approach to in- 
creased funding." 1/ ' . - 

In response, a Congressman pointed out that the 12-percent 
counting limit was included in the bill to prevent overcounting 
abuses . 

CONCLUSIONS 

The controversy over OSE's estimate of the number of 
school-age handicapped children needing services, compared to 
the numbers counted by the States 4S being served, has resulted 
in an intensive effort by OSE to get the States to increase 
their childcounts. 

Although identifying and serving all handicapped children 
needing services under the act is important, we are concerned 
that GSE's effort to increase the childcounts might caQse over- 
counting and mislabeling of children as handicapped'. Jhe key 
to this problem is the ability of States and LEAs to accurately 
identify, evaluate, and serve children with handicaps. OSE 
has identified several problems States and LEAs may be having 
in dealing with handicapped children. But OSE has emphasized 
increasing the childcounts rather than solving these problems. 



l./"Education and Training of the Handicapped and H.R. 7217, 
Education for All Handicapped Act of 1975, Hearings Before 
the Subcommittee on Select Education of the Committee on 
Education and Labor, 94th 6ong., 1st Sess. 134 (1975) 
[Statement of T. H. Bell]." 
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RECOMMEHDATIONS TO THE 
SECRETARY OF EDUCATION 

We recoitmend that the Secretary: 

—Stop using, at least temporarily, the 12-percent handi- 
cap prevalence estimate as the basis for encouraging 
States to increase the number of children counted and 
served . 

—Fully evaluate, either directly or through the States' 
program monitoring efforts, the effectiveness of LEA 
programs and processes for accurately identifying, 
evaluating, and serving all handicapped children need- 
ing services under the act. 

—Reconsider the validity of the 12-percent handicap 
. prevalence estimate based on the evaluation results ^ 

— Assist States and LEAs to eliminate deficiencies in 
their programs and processies for identifying, evalua- 
ting, and serving handicapped childreji.^ _ 

DEPARTMENT OF EDUCATION COMMI TS 

AND OUR EVALUATION — ~ _ _ _ 

The Department of Education commented on the contents of 
this report in a July l4, 1980, letter. (See app. Ii.) 

The Department agreed with our recommendations (1) to 
fully evaluate the effectiveness of LEA programs and processes 
for identifying, evaluating, and serving all handicapped chil- 
dren needing services, (2) to reconsider the validity of the 
12-percent prevalence estimate, and (3) to assist States and 
LEAs to eliminate program deficiencies. 

However, the Department did not agree that it should dis- 
continue, even temporarily, the use of its 12-percent estimate 
as a basis for encouraging States to increase the number of 
children counted and served. 

The Depa rtment stated that, while it recognizes that the 
12-percent estimate was not definitive, it believes that there 
are no compelling data that would_ justify revising the esti- 
mate. In fact, the Department believes there are "strong in- 
dications" that the historical 12-percent prevalence estimate 
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is reasonable, point log to four States having counts over 10 
percent. Also, the Department believes that SEAs and LEAs 
may not be doing all they can to identify handicapped children 
and that the 12-percent figure is useful as a general guide 
in detenninlng whether all handicapped children are served. 
Finally, the Department stated that it places equivalent em- 
phasis on States' procedural safeguards to prevent misclassi- 
fication. 

The main thrust of our report is not to resolve the con- 
troversy on the number of handicapped children needing ser- 
vices or to prove that OSE's 12-percent estimate is overstated. 
Rather, the report points out that OSE's efforts to persuade 
States to raise their childcounts to the 12-percent level 
were not being tempered with enough caution to minimize the 
possibility of misclassifying and mislabeling ohildren as 
handrcapped. Even though the Department acknowledges that 
the 12-percent estimate is not definitive, our review showed 
that OSE was using the estimate in Its program management and 
oversight as if it were. 

The Department cited four States with counts of over 10 
percent in December 1978 as a "strong indication" that the 
12-percent estimate is reasonable. Our report points out, 
however, that most States and jurisdictions had counts under 
10 percent. Also, our report points out thAt, while States 
agree that they have not identified all handicapped 'children. 
State and LEA officials believe that the number of unidenti- 
fied children is far below OSE's estimate. 

' Finally,' the Department stated that in its program over- ° 
sight activities it reviews a State's procedures for prevent- 
ing misidentification and cited one instance where a large* 
number of children were removed from th e ch ildcounts In our 
opinion, this after-the-fact review at the^S^tate^ level 1% not 
sufficient to overcome the thrust of OSE's efforts, under its 
"new initiative," to persuade States and LEAs to' increase 
their count of handicapped children* We continue to believe 
jth^t a more effective approach would be for the Departmfent to 
stop, ai least temporarily, relying on the 12-percent estimate 
as the basis for encouraging States to serve more handicapped 
children, and focus instead on updating the national prevalence 
rate and eliminating the barriers^ to full identification and 
service. 
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In September 10, 1980, hearings before the Subconunittee 
on Handicapped, Senate Committee on Labor and Human Resources, 
the Assistant Secretary, OSE, testified on the percentage of 
children being served as handicapped. The Assistant Secretary 
said that the growth year by year in special education enroll- 
ment, plus reports that there are still school children whose 
disabilities have not been appropriately identified, leads the 
agency to believe that its original estimates of the prevalence 
of educationally disabling conditions are still reasonable. 

As discussed in this report, controversy has arisen 
because State counts of children being served have fallen sub- 
stantially short of the original esliimate that 12 percent of 
the Nation's school-age population is handicapped. State 
counts have averaged about 7.5 percent of the school-age pop- 
ulation for the past several years and stood at 7.9 percent in 
December 1978 . Computerized data provided to us by OSE dated 
July 21, 1980,. showed that the most recent State counts of 
handicapped children (as of December 1979) averaged 8.25 per- 
cent of school-age population. 

In his testimony^ the Assistant Sej:retary presented data„ 
showing the percentage of handicapped children in school en- 
rollment , as opposed to the percentage in total school-age. 
population . Therefore, the percentage cited by the Assistant 
Secretary — 9.5 percent — was higher than the 8.25 percent com- 
puted by relating the number of handicapped children to school- 
age population. 

We are not aware of any previous instance in which OSE 
has used enrollment data as the base for calculating the per- 
centage of handicapped children served. In all past calcula- 
tions that we ate aware of — including the original 12-percent 
estimate, annual public information reports, and data presented 
in the^ agency *s status report to the Congress in January 1979— 
school-age population has been the base figure. Even in these 
calculations, the percentages of children served were inflated 
because the childcounts, which include children ages 3 to 21,' 
were related to the school-age population, ages 5 to 17. 

In commenting on this report, the Department of Education 
defended the reasonableness of Its historical 12^percent esti- 
mate by pointing out that some States had Counts of over 10 
percent. The enrollment-based data in the Assistant Secre- 
tary's September 1980 testimony show that 20 States had counts 
of over 10 percent. However, relating the Assistant Secre- 
tary's figures on "^children served" to school -age population 
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instead of enrollment shows that only nin^ States had counts 
o^ over 10 percent. , 

Finally, if enrollment data are now considered to be 
better than school-age population data for calculating the 
percentage of handicapped children and if such percentages 
are to be related to the historical estimate, the historical 
estimate should be adjusted. The 12*percent estimate was 
based on school-age population. If it had been based ort 
enrollment data, it would have been about 14 percent. 
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CHAPTER 3 
QUESTIONS ON ELIGIBILITY CRITERIA 



NEED TO BE RESOLVED 

Data obtained in our review raised questions about whether 
the language in Public Law 94**142 is sufficiently clear con-^ 
earning the eligibility of children with minor impairments 
that may not require special education. Although these eligi- 
bility questions affect children with various types of impair- 
ments, they are especially applicable to children with minor 
ifi^airments who require only speech therapy. Of the 3.7 mil- 
lion sctool children counted for funding and served under the 
94-^142 program as of December l/ 1978, the largest single 
groupf about 1 2 million, were classified as ^speech inpaired** 
and were receiving only speech therapy. States were expected 
to receive abopt ^253 million (about 5211 per child) in 94-142 
funds for these children in fiscal year 1980 

The 1.2 million children included many who were receiving 
therapy for such impairments as lisping, stuttering, and word 
pronunciation problems (e.g., they said "wabbit" instead of 
"rmWoit,- "pasketti" insterid of "spaghetti," or "bud" for ^ 

— "bird")^ a s w e ll as -m any childr e n wh o se voi ce t o n e s w ere low, 

high, nasal, harsh, or hoarse. We are not questioning' Aether 
such children need speech therapy. We are questioning whether 
1;he Congress intended that they be served under the 94-142 
program as handicapped children. 

we are raising these questions because of (1) uncertainty 
about what the law means by stating that, to be counted for 
funding and served under the act, a child must be receiving 
special education And related services, (2) failure of program 
regulations to sufficiently clarify thW^'l^sue, (3) the manner 
in which LEAs have applied the cilteria contained in the act 
and t^ V regulations, (4) the appihrent mildness of many of the 
children's impairments, and (5) ^he significant dollar impact 
that including ^uch children has had on the total program. 
These matters are discussed in the following sections. 

UNCLEAR DEFINITIONS IN THE 
LAW AND LEGISLATIVE HISTORY 

Public Law 94-142 contains child eligibility terms an4 
definitions, but neither the law nor its legislative history 
is clear on the eligibility of children with minor impainnents 
who receive only speech therapy or other so-called "related 
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services" tl>at are ^specified in the act as supportive to 
special education. 

The Education pf the Handicapped Act, as amended, re- 
quires that a child have one of nHne impairments for which 
he or she n^ds "^peci^ e^Ghjtcation and related services" to 
be counted for Federal fun*dinG| as "handicapped." The act 
statues : 

"The te^rm 'handicapped children' means mentally 
retarded, hard of hearing, deaf, speech im- 
paircid, visually handicapped, seriously emo- 
tionally disturbed, orthopedically impaired, or 
other health, impaired children, or children with' 
specific learning disabilities, who by reason 
* thereof require special education and related 
services. " > (20 U,S.C. 1401(1)) (Underscoring 
supplied. ) 

Federal law also defines the terms "special education" 
ard "related services" s 

"* * * The term 'special education' meanis^ spe- 
cially designed instruction, at no cosb to 

paxeiiLu oi yudxdidns, to meet the unique needs ~ 

of a handicapped child, including classroom 
instruction, instruction in physical education, 
home instruction, and instruction in hospitals 
and institutions. 



^* ♦ * The term * related servides' means trans- 
portation, and such develojHnental, corrective, 
and other supportive services ( including speech 
pathology and audiology, psychological services # 
physical and occupational therapy, recreation, 
and medical and counseling services, except 
that such medical services shall for diagnos- 
tic and evaluation purposes only) as may be re- 
quired to assist a handicapped child to benefit 
from special education, and includes the early 
identification and assessment of handicapping 
conditions in children." (20 U.S.C. 1401(16)), 
(17)) (Underscoring supplied.) 

r According to these definitions from the act, "special 
education" is instruction: which is specially designed to meet 
a handicapped child's unique education needs — needs which 
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cannot be met through a regular classroom program and there- 
fore require different or added instructional procedures. The 
act states that "related services," on the other hand, are 
those supplementary services which may be needed to correct, 
treat, or ^reduce the impact of the child's impairment and thus 
improve the child's ability to benefit from "special educa- 
tion." The law explicitly lists speech pathology (often used 
interchangeably with the term speech therapy ) as a "related 
service." 

However, it is not entirely clear whether, in the absence 
of "special education," children receiving only speech therapy 
or the other services specifically listed in the act as "re- 
lated services" were to be considered eligible under the act. 
House and Senate committee and conference reports on the bill 
that became Public Law 94-142 did not conclusively address the 
question, although the committee repojc^s implied that the Con- 
gress may not have intended Or designed the act to include 
children who have minor impairments developed from poor habits# 
their home environment, or slow development. The committee 
reports indicated also that the principal objective was to 
serve the more severely handicapped children who, because of 
their impairments, need special education and related services. 

In its rep o rt, — th e House CoKuuJLLeH un Education and Lab Oi. 

stated: 

"The definition [of handicapped child] clearly 
refers only to children whose handicap will 
require special education and related services. 
For example, such ^ term does not include chil- 
dren who may be slow learners." 

* * * * 

"By placing the cap on the number of learning 
disabled children a State may count for the 
purpose of Federal assistance we are inst^ruct - 
ing the States that their principal objective 
should be directed at assisting these children 
who are the most severely handicapped . " (H.R. 
Rep. No. 94-332, at 8.) '(Underscoring supplied.) 

In. its report, the Senate Committee on Labor and Public 
Welfare stated: 
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'*The definition [of handicapped child] clearly 
refers only to children whose handicaps will 
require special education and related services^ 
anc not to children whose learning problems are 
caused by environmentaJ # cultural or economic 
disadvantage * For example, such term does not 
include children who may be slow learners • The 
Committee urges the Commissitoner of Education to 
examine closely this definition and the popula- 
tion group identified as having this disability 
[learning disability] to assure that no abuse 
takes place with regard to the provision of 
services under this apt." (S. Rep. No. 94-168 
at 10. ) (Underscoring supplied. ) 

These committee reports indicate that the Congress did 
not intend the program to cover children with mild handicaps # 
or those receiving only related services. However* two other 
legislative hi^ory documents contained conflicting discus- 
sions from administration representatives concerning mild 
handicapping coliditions. The Deputy Assistant Secretary of 
HEW appeared to endorse Federal aid for children with speech 
problems and other mild handicaps when he stated: 

"H^R, 7n rnrt^Afiirt^Aanr t_n H,R . 7217] la concerned , 

with providing adequate education?^ opportuni- 
ties to handicapped children in thi public ed- 
ucation system. Our best es^timate is that about 
6 'billion children between the ages of 5 and 19 
ha ;e handicapping conditions which will require 
special educational services for at least some 
portion of their scuool years. Other estimates 
gathered from State clucational agencies or 
drawn from various sampling studies # show be- 
tween 8 and 12 percent of all children as handi- 
capped. One reason for the wide range of esti- 
mates is that •::here axe many handicapping con- 
ditions, each of which may range from mild to 
s^ere in their impact on learning. For some 
children such as those with speech problems # 
reading oF learning disabilities # or develog^ 
ment emotional disturbances^ the period of spe - 
cial intervention may be quite short. Mildly 
handicapped children with hearing or vision im - 
pairments# with orthopedic handicaps # or with ^ 
mild retardation will require only part-time^ 
programs of special education within a regular 
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school program > Other handicaps are, of cout^se, 
vastly more severe and require intensive ser/ices 
over long periods of time." 1/ (Underscoring 
supplied. ) 

On the other hand^ the Commissioner of Education appeared 
to express concern about including children with mild, easily 
remedied handicaps in the program when he stated x 

"In addition, funding formulas which are 
based on the number of served handicapped chil«* 
dren, while creating incentives for States to 
attempt to serve more children, igay also encour- 
age States to classify mauiy children as handt^ 
capped too freely in order to qualify for fund-^ 
ingf. While this problem is partially met by 
the 12 percent ceiling in the bill thcTre 4Pay 
well be local education agencies which will 
too liberally identify children if they Jiappen 
to have less than 12 percent who are handicapped. 

"Our current figures estimate that between 
4 percent and 6 percent of the clmldren in school 
are receiving special services because of various 



crease by two or three times the nuxriber of hand- 
icapped children served it is very likely that 
education agencies will be encouraged to 'label* 
children with mild, easily rmnedied, handicap" ^ 
ping conditions in increasing numbers . The 
current reports of wldesprs^ad mislabeling of 
(and consequent damage to) disadvantag<Bd and 
bilingual children by labeling them as mentally 
retarded or emotionally disturbed must be care*- 
fully weighted [sic 3 in judging the merits of . 
this approach to increased funding ." 2/ ( Under- 
scoring supplied. ) 



1/A Bill to Provide Financial Assistance to the States for 
Improved Educational Services for Handicapped Children, 
H.R. 70: Hearings Before the Select Subcommi tteee. on Educs'^ 
tion of the Committee on Education and Labor, 93d Cong., 
2d Sees. 292 (Statement of Charles M. Cooke, Jr., Deputy 
Assistant Secretary of Legislation, Education, HEW). 

2/Hearings Before the Subcommittee on Select Education of the 
Committej^ on Education and Labor, 94th Cong., 1st Sess. 134. 
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Because of these conflicting views, and the absence of 
definitive guidance In the legislative history, me were un*- 
able to conclusively determine whether the Congress Intended 
children with mild handicaps, or those requiring only related 
services., to be covered under the act. 

Although the eligibility of children receiving only rela-* 
ted services Is not specifically authorised in the act, program 
regulations provide that, under certain conditions, related 
services, such as speech therapy, can be considered as "spe- 
cial education** and thus make a child eligible even though he 
or she is not receiving any other services. 

IMSUFFICIEWT QUIDANCE ^ 
IH PROQRAM REGULATIONS 

OSE regulations attempt to clarify the eligibility ques-* 
tion by stating that, ordinarily, children who are receiving 
only related services are not eligible for the program. The 
regulations provide, however, that a service specifically 
listed in the act as a "^related service** may be considered as 
**special educatioo** if (1) the service meets the act*s general 
defiriition of special education and (2) is considered special 
education rather than a related service under State standards. 
In o ur o pinion, t he leyulatlons do not clarify ^ suf f ici enCry^"^ 
the question of whether, and under y/hat conditions, speech 
therapy and other related services can be considered special 
education. 

The renulations (45 CFR 12la.l4) first define "special 
education" xn the same manner as the act, as follows t 

"(a).(l) As used in this part, the term 'special 
education* means specially designed instruction, 
at no cost to the pareht, to meet the unique 
needs of a handicapped child, including class- 
room instruction, instruction in physical edu- 
cation, home instruction, and instruction in 
hospitals and institutions." 

The regulations then expand the definition of "special 
education" to include "related services" — thus permitting 
children receiving only related services to qualify under the 
program— if two conditions are mett 

"(2) The term [special education] Includes 
speech pathology or any other related service, 
if the service consists of specially designed 
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instructlonit at no cost to the parents * to meet 
the unique needs of a handicapped child, and is 
considered 'special education' rather than a 
'related service' under State standards." (45 
CPR 121a. 14(a) (2)). (Underscoring supplied.) 

If these conditions are not met-— for exan^le, if parents 
are charged for a related service, or if the child does not 
meet the act's or regulation's general definition of ^handi«* 
cap|ied''~then a child %^o is receiving only a related service 
Is not eligible under the regulations to bfe counted or served. 
This point is made twice in the regulations. First, folloning 
the definition of the terra "special education, " «the regulations 
states 

"The definition of 'special education' is a 
particularly isqportant one under these regula«> 
tions, sin^e a child is not handicapped unless 
he or she needs special education. * * « The 
definition of ^related services* * * * also 
~ - depends on this definition, since a related 

service must be necessary for a child to bene-* 
fi^ frosi special education. Therefore, if a 

_^ ^iitd does not need special education, there ____ 

^ ggs !>• no reiatea servi^qee' and the child 
(becauie not 'handica»^') is not coveril 
under , the >ct ." (Cossients to 45 CFR 121a.l4.) 
(Underscoring supplied.) 

Later, in a section of the regulations entitled "Who May 
Be Counted, " the regulations states 

"With respect to children %^o only receive 
* related services,* this is governed by stat* 
utory language. 'Related services* are only 
those * required to assist a handicapped child 
to benefit frora special education.* * * * If 
a child dots not need special education^ there 
can be no 'related services # ' as that term is 
defined in the Act. " (42 WmA. ^eg. 41515 
(1977)). (underscoring su]^lied.) 

Thua, unllk. th. atatut., tha ragulationa apaclflcally 
'p«rnit childran racalvlng ralatad aarvlcaa to ba includad in 
tha program If tha ralatad aarvlcaa maat tha daflnltlon of 
spaclal aducatlon for a handlcappad child. 
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The regulations Interpret the act In several other key 
areas. First, In defining each handicap, the regulations 
require that, to be considered as ''handicapped," a child must 
have an Inq^alrment which Is severe enough to adversely affect 
the child's educational performance (an exception category ie 
specific learning disabled). For example, the regulations 
define speech impaired as follows: 

* * 'Speech inqpair^d' means a communication 
disorder, such as stuttering, impaired articu- 
lation, a language liq>airroent, or a voice im** 
palrment, . which adversely affect a chlld^s 
* educational performanct . ^ (45 CFR 121a. 5(b) 
(10)}« (Underscoring supplied. ) 

Second, the regulations require LEAs to document a child's 
eligibility for special education. 

Thi^s, to classify and count a child as handicapped for 
the 94-*142 program under the regulations, an LEA must deter- 
mine and document that a child has an In^airment listed in the 
law or regulations to such a degree that it adversely affects 
his or her educational performance. 



The regulations also recognise that some children's im- 
pairments are not severe enough to warrant their being included 
under the term "handicapped." Regarding the children a State 
may report as handicapped, the regulations point outs 

••For consistency in this regulation, a child 

with a 'disability' means a child with one of 

the impairments listed in the definition of ^ 

'handicapped children' * ^ * 1 f the child needs 

special education because of the impairment. 

In essence, there is a continuum of impairments. 

When an in^airment la of such a nature that the 

child needs special education, it is referred 

to as a disability, in these regulations, and 

the child is a 'handicapped' child." (Comments 

to 45 CFR 121a. 124.) 

However, while the regulations recognis.e that some chil* 
dren's in^airments are so mild that they do not adversely 
affect their education, OSE lltad not defined or established 
criteria for applying the adverse effect requirement, nor did 
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its regulations Require the States to establish their own 
criteria. 1/ 

08£ policy officials and compliance officials told us in 
November 1978 that OSE had not made any policy decisions or 
interpretaticms , or issued any definitions or guidance to the 
States, on the nature and the meaning of the ''adverse effect" 
requirement. They stated that, unles^^ a State or LEA had 
specifically sought an interpretation of the requirements OSE 
%fOuld generally have had no reason to issue such guidance and 
thereby express its views on the meaning. The pfficials said, 
however, that until we brought the regulation's wording to 
their attention, they had not recognized that the regulations 
defining each handicap required a determination of adverse 
effect as a conditipn of eligibility. 

We were also unable to determine OSE's views on the mean- 
ing of the "adverse effect" requirement by examining how it 
enforces the provision in its onsite monitoring visits since, 
accqrding to OSE ccniqpliance personnel, their inspections at 
LEAs do not include a review or spot check of LEA eligibility 
determinations to see whether the requirement has been applied* 

Thus, although the regulations repeatedly emphasize lo 
the definition of ^ch handicap that a child's Impairment must 
adversely affect hi$ or her educational performance in order 
for the child to^ be \covered under the act and although the reg- 
ulations r€K}uire Staies and LEAs to determine and document the 
adverse effect, OSE h^d not provided guidance to the States on 
what the requirement m^ans or how it should be applied. 

LEAs ARE WOT APPLYING 

AN ADVERSE EFFECT TEST ' 

r 

The absence of guidance and instructions from OSE on the 
adverse effect requirement meant that the States and LEAs were 
frcfe to interpret the provision themselves. Most States and 
LEAs Included in our review, however, simply disregarded the 
requirement when classifying and counting children for 94-142 
funding • 



1/ln July 1980 OSE provided guidance to States on the "adverse 
effect" requirement as it relates to speech-impaired children. 
(See p. 51. ) 
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While children with many different handicaps sometimes 
receive speech therapy or other related services to supplement 
their special education instruction, children classified as 
speech impaired generally receive speech therapy only. Na- 
tionally, an average of about 1.2 million children were clas- 
sified as speech impaired by th^ States in each of the first 
3 years of thfe program. This category, the single largest 
handicap group, accounted for an average of about 35 percent 
of all children counted for 94-142 funding. 

According to special education personnel .in the LEAs in- 
cluded in our review, children usually were receiving speech 
therapy to-~treat articulation, fluency, voice quality, or 
^similar problems. Articulation problems can include substi- 
tutions and distortions of speech sounds, such as "wabbit" 
for -rabbit," "bud" for "bird," or "thon" for "son." Fluency 
problems may include stuttering, hesitations, and repetitions. 
Voice quality problems can include differences in the intona- 
tion, pitch, and loudness of a child's speech which are not 
appropriate for the child's age or sex. 

According to officials in 18 of 28 LEAs where we dis- 
cussed the issue, LEA policy or practice does not require 
that a child's speech impairment has to adversely affect his 
or her educatidhal performance to count the child for 94-142 
funding. It appeared that most children whose speech at- 
tracted attention in any way, or caused a social or behavioral 
problem, were receiving speech therapy and were being counted 
for 94-.142 funding, even if they were doing very well in the 
regular classroom and showing no educational deficiency. 

Officials at 10 of the LEAs told us that, 'if they were 
directed to apply an "adverse effect on educational perfor- 
mance" requirement, their count of speech-impaired children 
would be reduced substantially (percentage reductions cited 
ranged from 33 to 75 percent). For example, a director of 
special education in a California LEA stated that enforcing 
«ich a requirement would reduce his LEA's 312-student speech 
count by two-thirds. A director in an Oregon LEA told us that 
applying such a requirement would result in the district's 
dropping its count o^360 speech- impaired children by 50 per- 
cent. A director in% South Dakota LEA stated that, of the 
240 children his LEA counted as speech impaired, 60 percent 
would no longer qualify. 
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Five other LSA officials Indicated that, unless the terma 
""adversely affects" and "educational performance" were defined 
stringently, applying the' requirement would probably reduce 
their chlldcount by only a ^small amount. If at all. They s^ld 
that. If necessary, their staffs could undoubtedly find some 
way. to get ground the requirement by tying a child '^s classroom 
performance to his or her speech defect. For example, offi- 
cials stated that they might find that a child who receives 
speech therapy made a spelling error on a particular letter 
or word that the child has trouble pronouncing, or they might 
find that the^hild seems reluctant to speak before the class* 
In our opinion, however, these problems are common eunong school 
children, handicapped or not, and illustrate the questionable 
decisidns that many LEAs are making in classifying children 
as handicapped for 94-142 funding* Officials also stated that 
the effect that a child's speech impairment has o;i educational 
performance is not readily apparent and, in mahy cases, prov- 
ing adverse effect would be difficult ar time consuming. 

In contrast to the Federal regulations, the regulations 
of at least four States we visited — Florida, Mississippi, 
\ Oregon, and Texas — specifically arllowed LEAs to classify chil- 
^dren as speech Impaired 'for State funding purposes even if 
vfye impairment did not adversely affect their classroom {ier- 
fdonance.. For example, regulations of the Florida State Board 
of Education provided : 
\ 

"^(1) Speech and language impaired— one whose * 
basic communication system, whether verbal, 
gestural or vocal, evidences disorders, devia- 
tions or general developnental needs in langu- 
age, speech, fluency or voice quality, which 
.hinder his academic learning,, social adjust - 
ment, self-help skills or communication skills . " 
(Underscoring supplied.) 

Texas regulations in effect until the 1978-79 school year 
stated: 

"SPEECH HANDICAPPED children are children^who * 
have abnormality of speech calling adverse 
attention to itself, impairing communication, 
• or causing maladjustment arising out of prob- 
lems with articulation, rhythm, voice, and/or 
oral language.'* (Underscoring supplied.) 
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LEA officials from the three States where we discussed the 
issue (Mississippi, Oregbn, and Texas) told us that, using 
their State guidelines, they count all children receiving 
speech therapy in their districts for 94-142 funding. 

Without mentioning the -Federal adverse effect test, two 
other States, California and Washington, specifically in- 
structed their LBAs to count all children receiving speech 
therapy in the 94-142 childcount. For example, Washington's 
instructions to LEAs for the 1978 childcounts stated: 

^ "Your unduplicated count must include all those 
children who&" 

. * * * * ^ * *' 

"* * * Are receiving speech therapy from 4:he CDS _ 
[communication disorder specialistj as their total 
special education progreun." 

Thus, many LEAs were providing speech therapy to children 
under State or LEA eligibility criteria which did not call for 
a test of adverse effect on educational performance, as do the 
Federal regulations. 

Un<ler their own standards, LEAs can, of course, provide 
speech therapy to whomever they wish* However, under Federal 
regulations, they are not permitted to count a child for Fed- 
eral funding unless the child's impairment adversely affects 
his or her educational performance. Yet in most of the LEAs 
where officials told us they did not apply an adverse effect 
test, the LEA counted all children receiving speech therapy 
for 94-142 funding. 

MOST SPEECH- IMPAIRED CHILDREN MIGHT 
NOT MEET AN .ADVERSE EFFECT TEST 

In addition to finding that most States we visited did 
not apply the required adverse effect test to their children 
as a condition of eligibility for 94-142 funding, we found 
significant differences between the services provided to 
speech-impaired children and the services provided to all 
other handicapped children. Compared to children with other 
impairments, most of the children classified as speech impaired 

— received small amounts of service; 
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--received thprapy for a short time, generally in the 
first few years of ih^ar education; and 

~had little modification of their regular classroom 
programs. » ^ • 

These factors, along with congnents by LEA officials, raise* 
qaestions on w^iether the^ speech impairmentjs of most of these 
Children adversely, affected their educational performance to 
^^any significant degree and whether these children would have 
f met the eligibility criteria in 94-142 regulations if they 
had b^en applied. As stated previously, official^ in many 
LEAs said that substantial percentages of their speech- 
impaired children would not pass an adverse effect test if 
one wei^e applied. (See p. 3{l.) 

Little therapy provide<|l ' * ^ 

Most children couiited as speech impaired spend very little 
time with their therapists compared with the time other handi- 
. capped children spend with their special education teachers. 
According to officials! at 28 LEAs where we discussed speech 
therapy^ their speech-jimpairepl children usually receive no 
more than 30 to 90 minkites of therapy a week, usually in small 
groups* This allows sbeech therapists to carry large case- 
loads of children. As the table on the following page (com- 
piled frcrni OSE*s January 1979 report to the Congress) shows, 
the average speech thei^apist in the Nlition served three times 
as many children in school year 1976-77 as did teachers of 
all other handicapped children. 

The high caseload^ mean that speech-impaired x:hildren 
receive only about one^third as much service as all other 
handicapped children. | This analysis assumes that speech 
therapists provide no service to children with other handi- 
caps and spend all their time providing Speech therapy. In 
reality, speech therapists do provide speech services to 
children who have other handicaps, and they perform other 
tasks as well. Therefore, the actual average time available 
to be spent individually with children classified as speech 
impaired is usually much less than the average of about 34 
ioinutes a week shown in the table. 
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a/CaXculatiop covers only children classified as speech im* 
paired* Additional handicapped children (e.g^ mentally 
retarded « deaf) served by the speech therapist would In* ^ ^ 
crease the average caseload and decrease the average minutes 
per child. * " , 

b/The disparity between New Heuppshire and the other States is 
due to New Hampshire's method of counting children. (See 
p. 47.) 

c/Texas* Commissioner of Education told us in July 1980 that 
the average" caseload for speech therapists is around 60 
students # the average minutes per child in a 25-hour week 
is 60, and that ^e average caseload for other teachers of 
handicapped children is about 20 # with the average minutes 
per child in a 25-hour week being unknown. As previously 
stated the datii shown in the table were taken from OSE's 
January 1979 report to the Congress. 

For example # one California LEA we visited had five ther-> 
apists to i(ieet the needs of 350 speech-impaired and other hand 
icappe^l children spread throughout an entire county. This is 
an average of 70 children per therapist # or about 21 minutes 
a weeK per child. At an LEA in Ohio, the average caseload 
per speebh therapist was about 77 children. With such a large 
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caseload, a therapist can spend an average of only about 20 
ipinutes a ^week with each child- In another Ohio LEA, the 
, caseload per speech therapist ave:.aged 124 children. A ther- 
apist there can spend only about 12 minutes a week with ^ach 
child and then only if the therapist does no paperwork or 
pelrforms no other activities. Speech therapists in LEAs in 
other States had similarly high caseloads. 

Tl>ese high caseloads for . speech therapists were permitted 
and sometimes even mandated by State standards in many Statei 
in our review. For example, California regulations allowed 
speech therapiets to carry a caseload of up to 90 children. 
In Ohio, a speech therapist's caseload could reach 110 stu- 
dents, and generally h^d' to be at least 60 students. This 
did not give therapists much time to provide individual ser- 
vice to students, especially since Ohio limited cla^s sizes 
to five students or fewer at a time. Texas regulations cited 
the minimum ^^wffeload for a speech therapist as 60 students; 
a second therapist could be^ added only when the caseload 
reached 110 students. 1/ Similarly high caseload standards 
existed in other States we visited. 

-ontrasted with the large number of children served by 
speech therapists, the caseloads permitted for teachers of 
other handicapped children in these Statels were much low^r. 
In Ohio the limit was 6 to 8 students for hearing-impaired 
children, 8 to 10 for. learning dis/abled and emotionally dis- 
turbed children, and 12 to 18 for/ educable mentally retarded 
. children at the elementary level. The highest caseload Texas 
regulations permitted for a disability other than speech 
impairment was 16 students — in a jclass for the learning dis- 
abled—and the caseloads for teacpers of the visually handi- 
capped, hearing impaired, orthopedically handicapped^ mentally 
retarded, emotionally disturbed, knd other health impaired 
were limited to 6 students. 1/ Sfimilar disparities between 
speech therapists' and other teachers' caseloads occurred in 
most other States we visited. 



1/Texasf Ccr»missioner of Education told us in July 1980 that 
.these statements are inaccurate, but did not proi^^de what ' 
he considered to be accurate statements of caseload require- 
ments. Our statements were taken from the Texas Education 
Agency's "Policies and Administrative Procedures for the 
Education of Handicapped Students^" effective beginning with 
school year 1978-79 (p. 113J . \ 
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Problems quickly corrected 



Most speech-impaired children also receive services for 
a relatively short time, generally in the earliest years of 
their education. Their impairments are essentially corrected 
after a ye^r or so of speech therapy. This is not generally 
true for children with other handicapping disabilities. 

According to officials in 28 of 30 LEAs we reviewed, most 
of their children receive an average of 1 to 1-1/2 years of 
speech therapy, usually in kindergarten and grades one to 
three. Several of these officials stated that speech defects 
are usually corrected quickly because most speech impairments 
result from either poor habits, inadequate training or atten- 
tion at home, slow development, or other causes which are rel- 
atively easy to treat and correct at an e^rly age. 

Children that LEAs count as speech impaired are also much 
younger on the average than children with other handicaps. 
For example, statistics from the five Texas LEAs we visited 
showed that about 95 percent tff the children classified as 
speech impaired are age 10 or less, compared with only about 
47 percent of the children who have other handicapping condi- 
tions. New Hampshire statistics showed that 81 percent of all 
~£hildreii in the State classified as speech impaired are age 10 
or less, compared with 34 percent of the children receiving 
special education for another impairment. 

Thus, most children that LEAs count as speech impaired 
are the younger students, generally in grade three or below, . 
whose impairments are treated and are corrected or outgrown 
after about a year of speech therapy for ab6ut 30 to 90 min- 
utes a week. This is not true for children with other handi- ^ 
caps, w^o often receive special services during much of the 
school day for many years, or even for their entire school 
life. 

Little or no program modification 

Most children classified as speech impaired also spend 
significantly less time receiving services outside the regular 
classroom than do other children whom LEAs count as handi- 
capped, and rarely, if ever, is the speech-impaired child's 
regular classroom program modified because of his or her^^ 
impairment. 
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Substantially all children classified as speech impaired 
in the States in our review received their therapy service as 
a supplement to. their regular classroom program, with minimal 
^ interruption of that program. Local school officials also 
told us that teachers usually do not modify their regular 
classroom program for the speech-impaired child except to 
provide occasional verbal reinforcement to remind the child 
of proper ]^ronunciation. 

This was rarely true for children with other handicap- 
p^ing impairments, who often received special services as a 
substitute for regular classrobm programs. For example, -sta- 
tistics Iowa provided to OSE showed that 98 percent of the 
speech-impaired children spent their entire schoolday in the 
regular classroom, except^ for the short period of speech 
therapy they received each week, but only 1 percent of the 
other handicapped children in the State received their educa- 
tion that way. The other children generally attended special 
classes for ajl or part of each day. Similar disparities oc- 
curred in South Dakota, where 95 percent of the speech-impaired 
children received their basic education entirely in the regular 
cla^s, compared with only 16 percent of the other handicapped 
children, and in Washington, where the figures were 100 percent 
and 5 percent, . respe.ctively. 

94-142 PROGRAM NOT DESIGNED FOR 
CHILDREN RECEIVING SPEECH THERAPY ONLY 

Some LEAs were experiencing problems applying 94-142 re- 
^ quirements, especially the lEP requirement, to the children 
' they classified as speech impaired. The problems may have 
been, occurring in part because' 94-142 was not designed for 
these children. However, many LEAs seemed willing to tolerate 
the problems because the Federal contribution for such chil- 
dren in the future may exceed the cost of providing speech ^ 
therapy. 

. 

Public Law 94-142 requires that each handicapped child 
have an lEP, a written document which must include information 
on the child *s educational performance; the goals, objectives, 
and timetables for improving that performance; and the special 
education and related services to be provided. \ The lEP is to 
be developed at a meeting attended by the child*^ teachers, a 
representative of the LEA other than the teacher, ^nd the 
child's parents or guardian. To count children receiving 
speech therapy as handicapped for 94-142 funding, LEAs must 
not only prepare lEPs, but may require both the regular class- 
room teacher and the speech therapist to participate in tue 
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lEP process and attend a meeting with the parents and an LEA 
representative . 

Some LEA officials told us that the lEP process was not 
really appropriate for children who receive only speech ther- 
apy. They complained, among other things, that: 

— The lEP process forces a school district to label chil- 
dren as handicapped whp are really not. 

— Preparing and processing the lEP often takes almost as 
much time and effort as remedying the child's speech 
defect. 

— Speech therapists have such high caseloads that, to 
complete lEPs by the childcount deadlines, the thera- 
pists often have to reduce the amount of services they 
provide. In the past, some LEAs stopped providing 
speech services altogether for several days or weeks 
to prepare and process lEPs. 

The last point was a common complaint. Some speech ther- 
apists prepared 50 to 100 lEPs and by law had to attend an lEP 
meeting on each one. According to an Oregon LEA official, one 
speech therapist had to prepare lEPs and hold meetings for 160 
children. 

For some California LEAs, preparing lEPs on speech- 
impaired children was especially costly. According to LEA 
officials, the State finances speech therapy based on the 
amount of time a therapist spends providing direct services 
to children. They said that, when speech therapists reduced 
the time they spent providing speech services in order to 
prepare I£Ps# the LEA received less State funding. 

However, LEAs have apparently been willing to bear these 
inconveniences and costs because, in the long run, they might 
receive much more 94-142 funds for these children than it 
costs to provide the service. According to a 1977 Congres- 
sional Budget Office funding projection for Public Law 94-142, 
the estimated cost of providing speech therapy in school year 
1981-82 will be $406 a child, whereas the estimated 94-142 
Federal grant authorization will be $784 per child, or $378 
more than the estimated cost per child classified as speech 
inqpaired. Sincie OSE estimates that at least 4.1 million 
handicapped children will be counted by that year and since 
the States have been counting about 35 percent of their hand- 
icapped children as speech impaired, as many as 1.43 million 
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speech-iinp^ired children cbuld be reported. In th^t event the 
States qould receive about $540 million more in Federal funds 
than it will cost them to provide speech services to their 
speech-impaired children. 

EFFECT ON CHILDCOUNTS OF FAILING 
TO APPLY AN ADVERSE EFFECT TEST 

As discussed previously, many of the children whom States 
and LEAs classified as speech impaired might not have met an 
"adverse effect" test and therefore might not have been eli- 
gible to be counted for 94-142 funding under program regula- 
tions. We do not know how many of these children have been 
counted. However, officials at 10 LEAs' told us that, if they 
had applied an "adverse effect" requirement, their counts of 
speech-impa,ired children would have been reduced substantially 
(by 33 to 75 percent). .Also^ New Hampshire's statute conf- 
tained a provision similar to OSE's adverse effect require- 
ment, and its percentages of speech-impaired children counted 
in fiscal years 1977, 1978, and 1979 were substantially lower 
than in most other States. 

A speech-impaired child in New Hampshire is considered 
a physically handicapped child, who is defined in the State's 
statutes ass 

"* * * a person 3 years of age or older but 
less than 21 years of age, married or un- 
married, whose activity is or may becoroe so 
far restricted by reason of physical defect 
or infirmity, however caused, as to reduce 
h3,s normal capacity for education or self- 
support, or both." (Underscoring supplied. ) 

According to a top special education official in the New 
Hampshire Department of Education, children are not consid- 
ered handicapped for Federal funding if they receive speech 
therapy or another service for a minor problen^. This offi- 
cial said that only when their progress in the regular class- 
room is significantly impeded by their impairment are these 
children categorized as handicapped. 

New Hampshire LEAs appeared to have observed the re- 
quirement from the beginning of the 94-142 counts in 1976. 
According to officials at all three LEAs \ we visited, the only 
children receiving speech therapy who are counted for Federal 
funding are those whose disabilities hinder their educational 
performance. These LEAs noted that many children receive 
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speech therapy for minor speech defects, mainly articulation 
problems, but they do not consider these children handicapped 
under the Federal definition and they therefore do not count 
them for 94-142 funding. One LEA's records showed thatr of 
50 children receiving only speech therapy in the 1977-78 
school year, the LEA counted 23 for 94-142 funding. In the 
other two LEAs, officials said that, of 60 and 150 children 
receiving only speech therapy, 36 and 60 children, respec- 
tively, were counted for 94-142 funding. Thus, less than 
half the speech-impaired children in these three LEAs were 
counted for Federal funding. 

The gi^pfr-on^-the Allowing page shows the percentages of 
children classified as speech impaired in the States we visited 
and indicates the significant impact on childcount that occurs 
^hen a State, such as New Hampshire, applies an adverse effect 
requirement in classifying handicapped children. 

As the graph shows, the difference between New Hamp- 
shire's count of speech-impaired children and that of the 
other States we visited was significant. 

CONCLUSIONS 

OSE data show that nearly one-third of the children 
counted for funding under the 94-142 program at the time of 
our review received speech therapy only. Most of these chil- 
dren's impairments were of minor severity and required no 
other services. 

Public Law 94-142 requires that, to be eligible for fund- 
ing under the program, a child must be receiving "special 
education'' and any "related services" necessary to support 
such special education. The law specifically cites speech 
therapy as a related service, but does hot specify whether and 
how such therapy may also be considered "special education." 
If speech therapy cannot be considered "special education" 
within itself, then children who are receiving only speech 
therapy are not eligible. Because the language in the law 
and the legislative history does not clarify this issue and 
because of the significant number of children affected, addi- 
tional congressional guidance is needed. 

Although not specified in the law, the Federal regula- 
tions permit speech therapy or any other service cited in the 
law as a "related service" to be considered "special educa- 
tion" if the child's impairment adversely affects his or her 
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educational performance and If the service Is considered spe« 
clal education under St:ate standards. However, OSE had not 
provided guidance on how SEAs and LEAs were to apply the ad- 
verse effect provision or required the States to establish 
their own standards for applying the provisions. Most SEAs 
and LEAs In our review classified children as eligible If 
they were receiving speech therapy, without determining 
whether their Impairments adversely affected their educational 
performance. , ' 

In a draft of this report which was commented on by the 
Department of Education; we proposed that: 

— The Congress clarify whether, and under what conditions, 
children who are ^receiving only speech therapy or other 
services clted^ in tlie law as "related services" are 
eligible for coverage under the 94-142 program. , 

— In resolving this matter, the Congress consider whether 
existing departmental regulations, which provide that 
children are eligible only if their impairments ad- 
versely affect thei^r educational performance, represent 
a reasonable interpretation of congressional intent. 

— Pending congressional action to clarify this matter, 
the Secretary of Education either modify the regula- 
tibns to define the terms "adverse effect" and "educa- 
tional performance" and provide guidance to States 
and LEAs on applying the requirement, or provide guide- 
lines under which States must establish their own cri- 
teria for applying the requirement. The Secretary 
monitor and enforce the "adverse effect on educational 
performance" requirement in OSE's program oversight 

, activities, and notify SEA and LEA officials that handi- 
capped children/ including children who receive only 
speech therapy or other related services, are not 
eligible to be counted unless the adverse effect test 
has been demonstrated and documented. 

DEPARTMENT OF EDUCATION COMMENTS 
AND OUR EVALUATION 

In its July 1980 letter, the Department of Education 
disagreed with our proposal that the Congress clarify whether, 
and under what conditions, children who are receiving only 
speech therapy or other "related services" are eligible under 
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the 94-142 program. The Department believes it is already 
clear to the Congress and official^ at all governmental levels 
that such children are eligible. In support of its position 
the Department said that: 

— The term "speech impaired" has always been included in 
the definition of handicapped children. ' 

— Speeph pathology^ Kas been traditionally recognized in 
all quarters of the special education community as a 
basic special education service. 

— Speech therapy was included in the law's definition of 
"related services" to ensure that# when a chilS has 
some other primary handicapping condition/ but also 
has a speech in^airment, the child will receive speech 
therapy in addition to being placed in, a special edu- 
cation program for his or her primary handicap^^- 

Although the eligibility of children receiving only 
speech therapy may be clear to the Department,^ we continue 
to believe that the law and its legislative history are not 
clear on this matter. (See p. 34.) « 

The .Department agreed with our proposal that it define 
the terms "adverse effect" and "educational performance" and 
stated that it had developed and was disseminating a policy 
interpretation of these terms as they relate to speech- 
impaired children. , 

However, the effect of that policy interpretation, if 
adhered to by the States, could be to increase the number 
of children receiving only speech therapy and counted as 
handicapped under the program. This is because the policy 
interpretation states that: 

"The extent of a child's mastery of the basic 
skill of effective oral communication is clearly 
includable within the standard of 'educational 
performance' set by the regulations. Therefore, 
a speech/language impairment necessarily ad- 
versely affects educational performance when 
the communication disorder is judged suffi--* 
ciently severe to require the provision of 
speech pathology services to the child." 
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Under this interpretation,, States may count for funding 
any child who is receiving only speech therapy. The policy 
interpretation stated also that any State or local require- 
ments which impose procedures more extensive or stringent 
than those in the Federal regulations must be scrutinized 
in light of the policy interpretation. Therefore, any 
States that previously were not counting all such children 
may count them in the future."^. 

V As discussed previously in this report, about 35 percent 
of the children counted for funding during the first 3 years 
under the program were receiving speech therapy only. Many of 
thes^ children were receiving therapy for such impairments as 
lisping, stuttering, and word pronunication problems (e.g., 
they said "wabbit" instead of "rabbit," "pasketti" instead of 
. "spaghe tti, " or ••bud" for "bird*"), as 'well as many children 
whose voice tones were low, high, nasal, harsh, or hoarse. 
Becau se t he 94-142 program applies to children beginning with 
age 3, the number of children with problems of this nature 
could be significantly greater than the number previously 
counted for funding under the program. 

In view of the ^Department ' s stated position and actions 
on this matter, we have dropped our proposals to the Depart-" 
ment and the Congress concerning the need to clarify the terms 
''adverse effect" and "educational performance." We btlieve . 
that the Department's actions increase the need for the Con- 
gress to clarify the eligibility trriteria for children who 
are receiving only speech therapy or other related services^ 

RECOMMENDATION TO THE CONGRESS 

We recommend that the Congress clarify whether, and 
under what conditions, children who are receiving only 
speech therapy or other services currently cited in the law 
as "related services" are eligible, for coverage under the 
94-142 program. 
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CHAPTER 4 
INDIVIDUALIZED EDUCATION PROGRAM 



REQUIRE MENTS NOT MET 

The most Important tool in helping school districts 
achieve Public Law 94-142*8 goal of a free appropriate public 
education for each Handicapped child is the lEP. Program reg- 
ulations require that beginning October 1, 1977, LEAs must 
comi^^te an lEP for each handicapped child receiving special 
educat^n. 

Most lEPs we reviewed ip 23 LEAs did not meet the legal 
requirements established to ensure appropriate education. 
Specifically, in developing lEPs, LEAs often did not r 

— include all required statements abou,t services to be 
provided the child, goals and objectives ,of the ser- 
vices, and other necessary information; 

— involve parents and LEA representatives in lEP meet- 
ings; or 

-^complete lEPs by the October ,1, 1977, deadline or be- 
fore counting children for Federal funding. 

These shortcomings not only limited the lEPs" effective- 
ness as tools for accountability, parental involvement, com- 
muniipation, and planning, but also violated Federal regulations 
on counting children for 94^^142 funding. We estimate that in 
fiscal year 1978 LEAs could have improperly counted 385,000 
handicapped children who had no lEPs at the time, they were ^ 
counted, plus countless other handicapped children whose lEPs 
were incomplete. The 385,000 children without lEPs improperly 
generated about $60 million in fiscal year 1979 Federal grant 
funds. 

OSE's failure to adequately disseminate^ suggested lEP 
procedures and forms and to provide clear instructions on 
childcount ^Requirements contributed to these problems. 

IE? REQUIREMENTS 

' — « 

Public Law 94-142 requires LEAs to establish an lEP for 
each handicapped child. The act defines an lEP as 
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♦ ♦ a written statement for each handi- 
cappecf child developed in any meeting by a 
representative of %he local educational agency 
or an intermediate educational unit who shall 
be qualified to provide, or supervise the pro- 
vision of, specially designed instruction to 
meet the unique needs of handicapped children, 
the .teacher, the parents or guardiah of such 
child, and, whenever appropriate, such child 
(20 U.S.C, 1401 (19)) 

The act further, requires that each lEP contain the following 
five items of information: 

"* * * (A) a statement of the present levels ^of 
educational performance of such child, (B) a 
statement of annual goals, including short*term 
instructional objectives, (C) a statement of the 
specific educational services to be provided to 
such child, and the extent to which such child 

I will be able to participate in regular educa- 

tional programs, iD) vhe projected date for 
initiation and anticipated duration of such 
services, and (E) appropriate objective criteria 
and evaluation procedures and schedules for 
determining, on'^at least an annual basis, whether 
^ instructional objectives are being achieved." 
(20 U.S.C. 140K19)) 

In its implementing regulations, OSE added the following 
requirements regarding when lEPs must be in effect: 

"(a) On October 1, 1977, and at the beginning 
of each school year thereafter, each public 
agency shall have in effect an individualized 
education program for every handicapped child 
who is receiving special education from that 
agency. 

"(b) An individualized _education program must: 

* * Be in effect before special education 
and related services are provided to a child 



* * * 



(45 CFR 121a. 342) 



^ Thus, beginning October 1, 1977, an LEA must develop an 
lEP for each handicapped child before providing special educa- 
tion and related services and before counting the child for 
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94-142 funding. The lEP must be developed at a meeting 
attended by the child's parents, the child's teacher, and 
an LEA representative and must include the required five 
items eft information/ 

LEAS FAIL TO MEET lEP REQUIREMENTS 

LEAs had considerable difficulty preparing lEPs which 
met Public Law 94-142 requirements. From April through 
August 1978 we reviewed 456 I^EPs prepared by 23 LEAs in six 
States and found that 84 percent of the lEPs lacked one or 
moriS of the required items of information, lacked evidence 
that the three ^required participants attended the lEP meeting, 
or were not prepared until after the October 1, 197-7, deadline 
These three problems are discussed in more detail below. 

lEP content problems 

The lEPs had two" principal content problems First, con- 
trary to OSE*s interpretation of the law, many LEAs limited 
the content of their lEPs to^he;_8_peci al ed ucation and rela- 
ted services currently available in the district, even if the 
child needed otjier services • Second, many lETPs did not con- 
tain all the information specifically required by the act. 

lEPs did not describe ^ 
all services needed 

Because of some confusing actions by 03E -during the writ- 
ing of regulatidns, .some' LEAs were led to believe that an lEP • 
need include only those^ special education and* z^lated services 
that were currently available in the LEA. Although OSE l^ter 
notified th^ States that lEPs must include all services a 
child needs for an appropriate education, regardless of their 
current availability, many LEAs continued to limit the ser- 
vices listed in lEPs. 

The proposed regulations, published December 30, 1976, 
stated that each child's lEP must include 

"* * ♦A statement of specific educational ser- 
vices needed toy the child, (determined without 
regard to the availability^ of < ose services) 
* * (41 Fed. Reg. 56986 (1976)), (Under- 

scoring supplied.) 
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However, because of the many comment^ received on the 
proposed regulations, OSE withdrew this wording in the final 
regulations And returned to the statutory lan^fuage. The final 
regulations, published on August 23, 1977, stated that the lEP 
must include 



"* ♦ ♦ sta;teinent of the specific special educa- 
tion and related services to be provided to the 
child * * (45 C.F.R. 121a. 346(c)) (Underscor- 

ing supplied • ) 

Some LEAs interpreted the change in the regulations to 
mean that lEPs could include whatever services the LEAs in- 
tended to provide; in other words, the services currently 
available in the LEA. When OSE officials realized this was 
happening, it sent' a letter to top education officials in the 
States attempting to clarify OSE's position on lEP content. 
The November 17, 1977, letter from the director of OSE stated 
in part: 

1_ '^The purpose *of this letter is to clarify the 

'positxoft crf^^^*"'^*'—*-~feS£3— r e gardin g- the cont e n t — z — — — 
of the individualized education program (lEP). 



. "In the final regulations, * * * [0S£] elected to 
adopt substantially verbatim the statutory language 
on lEP content and to delete additional details 
that were included in the proposed rules. As a 
result of this change, some parties have inter- 
p;;eted the final regulations to mean that a pub- 
lic agercy must provide to a handicapped child 
only those services which are available in the 
agency. This interpretation is not correct. 

"Although the wording on lEP content was changed 
in the final regulations, our position on the 
critical issues of need and required services 
for individual handicapped children has not been 
altered. We do ndt wish to change this basic 
position and, under the statute and extensive 
legislative history on lEPs, we have no authority 
to do so.^ 

Thus, OiSE has concluded that, the lEP is required to 
include all the special educatipn and related services 
needed by a child. However we^ found in 1978 that LEAs 
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often had not complied with the requirement* For example, 
records in an Oregon LEA indicated that a speech-impaired 
child needed placement in a class for the learning disabled, 
but the child's lEP did not provide for that service or dis- 
close th^it need* In an Ohio LEA, a mentally retarded child's 
recordp indicated that psychologicax counseling was needed, 
but that need was not being satisfied or shown in the lEP* 
In a Californxa LEA, we examined the records of 25 children, 
9 of whom had an indicated special education or related serv- 
ice need that was not disclosed in t\e lEP. These children 
needed speech therapy, occupational therapy, physical therapy, 
or psychological counseling* 
* 

Our discussions with LEA officials showed that the ram- 
ifications of the law and the regulations create a disincen- 
tive for LEAs to comply with the lEP requirements* The legal 
requirements involved are summarized as follows: 

— The act mandates that a free appropriate public educa- 
tion be made available to all handicapped children* 
It defines "free appropriate public education" to in- 
clude special education and related services which are 
provided in conformity with the child's lEP* The pre- 
cimble to the act states that its purpose is to assure 
that all handicapped children have available to them 
a free appropriate public education which emphasizes 
special education and related services designed to meet 
their unique needs* (These requirements are quoted on 
pp. 71 to 73*) 

— The act requires that an lEP be established for each 
child* (See p. 53*) 

— The regulations state that the lEP must include special 
education and related services to be provided tj the 
child, but OSE's supplementary instructions to LEAs in 
November 1977 stated that the lEP should not be limited 
to services available in* the LEA* (See pp. 55 and 56-) 

— The act requires that, if a child needs services 
that the LEA is unable or unwilling to provide, 
the State is responsible for making such services 
available at no cost to the parent or guardian* 

LEA officials in 15 of 28 LEAs where we discussed this 
issue (after the November 1977 OSE letter was issued) claimed 
that their lEPs described all services needed by a child 
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regardless of current availability. In most of these LEAs, 
however, we found lEPs that omitted needed services shown on 
the child's other records. 

LEA /officials in the other 13 LEAs candidly admitted 
that a child's lEP would not show needed special education 
or related services that the LEA does not or cannot provide. 
Two reasons were most frequently given by LEA officials. 
First, they believed that, since OE regulations treat the lEP 
as a guarantee to provide the services listed, an LEA which 
lists unavailable services in an lEP might be sued or forced 
to provide services it cannot afford or cannot provide for 
some other reason. Some officials said they were ^ot: willing, 
or not legally able, to obligate their LEA fpr ser^vices for 
which it cannot pay. Second, LEA officials st^ated that they 
do not want to hurt parent-school relations by telling parents, 
through an lEP, that their child needs a service that the LEA 
is unable to provide. 

While LEAs' reluctance to list needed but unavailable 
services in lEPs may be under st,andable, the practice has 
resulted in State officials and, LEAs not having the specific, 
child-centered information needed to 

— determine what additional services or staff are needed, 

— support budget requests, 

— evaluate the extent to which they are providing 
a free appropriate public education to all handi- 
capped children, e^nd 

I 

— h^lp manage their jspecial education programs. 

Limiting the content!^ of lEPs makes it difficult to assess 
the effectiveness of LEA {programs and to identify needs for 
further development. As a. result, handicapped children may not 
receive an appropriate public education. OSE needs to (1) re- 
vise its regulations to state clearly that lEPs must include 
services needed and (2) give special attention to this problem 
in its program administration. 

lEPs did not contain all 
required information 

In addition to requiring statement of the special 
education and related 8ervices\a handicapped child will re- 
ceive. Public Law 94-142 requires that an lEP 
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x;;— describe the child's present levels of educational 
Performance; 

— st^te the annual goals and short-term instructional 
obj-ectives to be achieved; 

— state the projected initiation date and expected 
duration of special education and related services; 
and 

— describe criteria and evaluation procedures and 
schedules for determining, at least annually, if 
the instructional objectives are being met. 

About 65 percent of the 456 lEPs we reviewed between 
April and August 1978 packed information on one or more of 
these elements, and an additional 13 percent contained 
vague or general statements. For example, lEPs had such 
statemants as "improve basic academic skills," "increase 
in reading," "provide minimal support services," and "con- 
tinue to improve self-help skills" as the annual goal. 
Others had only such statements as "below grade level" or 
"7th grade" as the description of the child's present levels 
of educational performance. The following chart shows which 
elements were most often missing and/or vague in the 456 lEPs 
we sampled. 

As the chart shows, the service initiation date, 
duration of services, and description of evaluation pro- 
cedures were the most commonly omitted statements, while 
descriptions of present levels of educational performance 
and annual goals were most often vague. Overall, 78 per- 
cent of the I EPS we examined did not meet Public Law 
94-142 's lEP content requirements. 
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Rtqulrad Conttnt Ptretnt 
Ittm (Not* a) Mlttlng Vagu* 



Present level of 
educational 
performance 

Annual goals 

Short-ferm 
instructional 
objectives 

Service initiation 
date 

Duration of 
services 

Evaluation 
procedures 

One or more of 
above items 




13 



a/For pufpoeet of analysis we separated the 
statutory requirements for "annual goals, including 
short-term instructional objectives'' and "prpjected 
date for initiation and anticipated duration of such 
services" in to their component parts^ since lEP 
forms generally contain separate spaces for each of 
these four items. 

lEP ijeetlngs poorly attcn<^ed 

V 

The act and implementing regulations require that the 
lEP oe developed or reviewed at least ^nually at a meeting 
attended by the child's parents, the teacher, an LEA represen- 
tative, and, if appropriate, the child. The regulations 
require that, if the child has just been evaluated for the 
first time, a member of the evaluation team must also attend 
the meeting. In our review of lEPs, we checked on the three 
participants who must attend an lEP meeting — a parent, a 
teacher, and an LEA representative. As the following table 
shows, 52 percent of the 456 lEPs we reviewed lacked evidence 
that all required p^irticipants attended the lEP meeting. 
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Participant Number 

missing of lEPs Percent 



Parent 
Teacher 

LEA representative 



117 
29 
155 



26 
6 
34 



One or more of the 
above 



239 



52 



The member of the .lEP team missing most often was the 
LEA representative • According to 94-142 regulations, this 
representative must be someone who is no-c one oi^ the child's 
teachers, but who is qualified to provide or supervise special 
education. School records showed that most LEAs delegated 
this responsibility to either the school principal or a member 
of the lea's central office special education staff. Accord- 
ing to LEA officials, these administrators have many other 
responsibilities and duties and often do not have or take 
the time to attend lEP meetings. 

The second member of the lEP team missing most often was 
the child's parent(s). The regulations require that the LEA 
take several steps to ensure that one or both of the child's 
parents are present at the lEP meeting or are afforded an 
opportunity to participate. These steps include scheduling 
the meeting at a mutually agreed*on time and place am) giving 
parents adequate notice of the meeting. If neither parent can 
attend, LEAs are to attempt individual or conference telephone 
calls or other methods to involve the parents in the lEP de- 
veldpnent. If these methods fail, the LEA may hold the meet^ 
ing without the parents, but it must maintain a record of 
its telep)iOne calls, correspondence, home visits, or other 
attempts to arrange a mutually agreed-on time and place for 
the meeting with the parents. 

Many LEAs were not following the regulations. Accord- 
ing to statements by officials at 13 LEAe, IEP meetings in 
those LEAs were generally not held at a time or place which 
was set through agreement with the paren.ts, such as in the 
evening or on weekends in cases where both parents work. 

For example, according to officials from a Texas LEA, 
they establish the date and time of the IEP meeting (always 
during school hours) and invite the child's parents. The 
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meetings are not necessarily held wheh the parents are 
available. Officials said that parents attended only about 
20 percent of\this LEA*s meetings* 

An Ohio LEA's director of special education told us 
that lEP meetings are held during school hours' and parents 
are given 15 days* notice of the meeting date set by the . 
school. If a parent does not attend the scheduled meeting, 
the LEA does not attempt to reschedule the meeting, but simply 
completes the IE? and sends a copy to the parents for signa- 
ture « 

According to a California LEA official, lEP meetings are 
held on Wednesday afternoons only. Parents are invited, but 
they attend only 30 to 40 percent of the time. The official 
added that the LEA uses this policy to reduce paperwork. 

Two LEAs found that parent attendance improves when the 
lEP meetings are held at the child's school rather than at 
LEA headquarters. Greater convenience and feelings of comfort ^ 
for jpa rents were cited as reasons. A California LEA official 
said that parents attend nearly 100 percent of the lEP meetings 
held in the child's school but only 30 to 40 percent of the 
meetings held at LEA headquarters. 

Other LEA actions have also affected parents' attenriance. 
For example, one California LEA generally does not hold meet- 
ings when preparing lEPs on students who are continuing in 
the same program. The LEA mails a. copy of the revised lEP to 
the child's parents and meets with them only upon their 
request. 

Despite these shortcomings, the lEP meeting requirement 
has increased parent involvement in the education process. 
Officials in 13 LEAs told us that they believed the lEP pro- 
cess has improved parent-school relations or has increased 
parents' understanding of their children's education. For 
example, a California LEA official stated that parent attend- 
ance at the annual review (now called the lEP meeting) in- 
creased from 25 percent under the old State program to 60 
percent under Public Law 94-142 's requirements. Similar 
comments were made at other LEAs. 

We believe that, although parents have become more 
involved in the development of their child's educational 
program, continued effort is needed to increase parents' 
attendance at the lEP meetings. 
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lEPs not completed by October 1, 1977 

OSE regulations specify two deadlines for developing 
lEPs for handicapped children. For children whom LEAs had 
previously identified and/or served, and intended to serve 
in the 1977-78 school year, LEAs had to hold meetings early 
enough to ensure that lEPs were developed by October 1, 1977. 
For handicapped children identified after October 1, 1977, an 
lEP meeting must be held within 30 calendar days of determin- 
ing that the child needs special education. 

While a few LEAs had problems meeting the 30-day re- 
quirement, LEAs had the greatest difficulty meeting the Octo- 
ber 1, 1977, deadline. Only 10 of the 30 LEAs came reasonably 
close to meeting Jthe date. In most LEAs we visited, special 
education teachers and specialists had to either reduce the 
amount of time they spent with children, halt services tem- 
porarily, or work on their own time to complete lEPs. Offi- 
-^ials from two California LEAs told us that their speech 
therapy programs received less State funding, which is cal- 
culated on the number of minutes of direct service to children, 
because speech therapists had to reduce the amount of time 
tirejr spent with children to prepare lEPs. A South Dakota LEA 
stopped providing speech therapy altogether for 2 months, 
from November 1977 to January 1978, to develop and orocess 
lEPs . 

Our examination of 350 lEPs which should have been com- 
pleted by October 1, 1977, showed that at least 46 percent 
wfere late, as follows: 



lEPs completed by 
October 1, 1977? 


Number 
of lEPs 


Percent 


Yes 


130 


37 


No 


162 


. 46 


Unknown 


58 


17 


Total 


350 


100 



While some LEAs did better than others in completing 
lEPs by October 1, 1977, most did poorly. We found that, for 
the 23 I EPS which showed the completion date, 5 completed 
none of the sampled lEPs by October 1, 1977, and 10 others 
completed less than half. Only two LEAs managed to finish 



63 



all the sampled lEPs on time. Further, as discussed earlier, 
78 percent of the lEPs we examined (which LEAs prepared) were 
vague or incomplete. 

Also as noted earlirer, OSE regulations forbid counting 
for 94-142 funding handicapped children who do not have a 
completed lEP on the day of the count. However, our exam-* 
ination of lEPs and other school records showed that on 
October 1, 1977, and February 1, 1978, most LEAs we visited 
improperly counted handicapped children who had no lEPs and 
those whose lEPs did not include required statements or 
were not prepared at meetings with parents and LEA 
representatives • 

Information was not available to show, nationally, how 
many children without lEPs were counted for funding. In 
Oregon, however, SEA officials correctly interpreted OSE reg- 
ulations to require a completed lEP in order to report a hand- 
icapped child to OSE for 94-142 funding. Oregon officials 
asked their LEAs to divide their fiscal year 1978 childcount 
between children with and without lEPs, and the State planned 
to report to OSE only children with lEPs. Oregon was the only 
State in our sample which did this. (However, as discussed 
below, Oregon officials stated that OSE instructions misled 
them into reporting children without lEPs also.) On October 1, 
1977, Oregon LEAs counted 4,263 handicapped children without 
lEPs (16 percent of total count), and on February 1, 1978, 
they counted 2,794 children without lEPs (7 percent of total 
count). Averaged together for fiscal year 1978, Oregon LEAs 
counted 3,529 handicapped children that they were serving 
without lEPs (11 percent of average count). Oregon officials 
told us they believed that these percentages were probably 
underestimates of the true number of children without lEPs, 
because some LEAs did not want to inform the SEA of their 
failure to meet the requirements and therefore did not include 
children without lEPs in their report to the SEA. 

Our review indicated that substantially more than 11 
percent of the children counted on October 1, 1977, in the 
other States we visited did not have lEPs as required. 

For example, our discussions with officials'at 22 LEAs 
in eight States indicated that, of about 22,OjfO children 
counted for 94-142 funding, about 52 percent had no lEP. 
Similarly, our detailed examination of a sample of 350 lEPs 
whrch should have been completed for children counted on Octo- 
ber 1, 1977, showed that at least 46 percent had not been 
prepared . 
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State and LEA records did not always show conclusively 
the number of children counted on October 1, 1977, and 
February 1, 1978, who had no lEPs, However, even^ if the 
nationwide average was as low as Oregpn's 11 percent — 
a figure which appears tp be conservative based on data 
we obtained in other States, — about 385,000 handicapped 
^ children would have been reported to OSE who did not have 
completed lEPs by the October 1, 1977, and February 1, 1978, 
deadlines. At the 94-142 allocation rate of about $156 a 
child. States received at least $60 million in 94-142 grant 
func's for these children for fiscal year 1979. 

LACK OF OSE GUIDANCE AND INSTRUCTIONS 



In addition to the newness of the lEP requirements, 
one reason that LEAs genera] ly did not prepare complete and 
timely lEPs, and did not report only children with completed 
lEPs, for Federal funding, was the lack of OSE guidance and 
instructions. OSE did not instruct or remind the States to 
count only handicapped children for whom they>}^<«^ completed 
lEPs, but stated that "all" handicapped children should be 
counted. Also, because OSE*s lEP development guidance did 
not reach many State and local officials, LEAs often had to 
design and implement their own lEP procedures and forms with 
little or no guidance beyond the statutory language. 

Inadequate OSE criteria 
for counting children 

Our review of OSE instructions and our discussions with 
State officials showed that OSE neither formally instructed 
the States to count only children with lEPs nor told the States 
not to count children without lEPs. An OSE official told ris 
that, because the agency bad internally "waffled" on the issue, 
OSE personnel had only informally acknowxedged that an lEP is 
necessary tc pount a child and had admitted that fact only 
when pressed by a State. On the other hand, the OSE director 
told us OSE has always maintained that, as of October 1, 1977, 
a handicapped child had to have an lEP before he or she could 
be counted. 

However, the director said just the opposite on March 16, 
1978, at the fiscal year 1979 House appropriations hearings: 

"We have instructed all State Education Agencies 
to count all children eligible for Public Law 
94-142 funding. The law requires an individu^JL 
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education plan for all children, but this does 
not mean that only those kids should be counted," 
(hew Hearings Before the Committee on Appropria- 
tions. Subcommittee on the Department of Labor and 
HEW, 95th Cong., 2nd Sess. Part V, 245, 278 (1978)). 
(Underscoring supplied.) 

In another reversal of position, OSE's January 1979 re- 
port to the Congress on implementation of Public Law 94-142 
explained theroason for a slight decrease in some States' 
childcount in school year 1977-78 as follows: 

"Many of these decreases may have been due to the 
new requirement for Individualized education pro- 
grams (lEPs), which, under P.L. 94-142, must have 
been prepared by the time of the October 1, 1977 . 
count > If States were unable to prepare lEPs for 
all of their handicapped children, they could not 
count, those children." (Underscoring supplied;} 

Thus, it appears to us that OSE's position on count- 
ing handicapped children without lEPs has been inconsis- 
tent, making it difficult for States to understand 
and comply with the requirement. 

OSE's position on counting handicapped children without 
lEPs was also not evident from the results of its monitoring 
visits to States and LEAs, since OSE did not review this mat- 
ter for compliance. OSE's site-' Isit personnel said they made 
no review or spot check of the records of children counted by 
LEAs to see whether each counted child had an lEP as of the 
October 1, 1977, and February 1, 1978, count dates. Instead, 
they checked only to see whether lEPs were completed on the 
day of their visit. 

Finally, OSE instructions to States for both th^ October 
1, 1977, and J'ebruary 1, 1978, childcounts were misleading, 
since they implied that "all" children, with or without lEPs, 
should be counted. The instructions in OSE bulletins dated 
September 2, 1977, and January 6, 1978, both stated in part: 

"Please note that you are to count all handi- 
capped children receiving special education 
and related services (including all specific 
learning disabled children). Do not limit 
your own State count by the 12% and l/6th 
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'caps' set out in section 611(a)(5) of the 
Act. Any action taken with respect to these 
limitations shall be carried out by the Com- 
missioner. 7t Is clearly to your advantage 
to count all handicapped children served 
(Including all 'SLD' [specific learning dis- 
abled] children)." 

The lack of clear requirements In OSE's chlldcount^ 
Instructions regarding completed lEPs caused a ripple effect 
of confusion In Implementing Instructions and practices of 
a number of States and LEAs. For example, as stated earlier, 
Oregon SEA officials originally planned to report for Federal 
funding only children with completed lEPs. HSWever, according 
to the officials, the above Instructions from OSE led them 
to believe that they were mistaken and that. In fact, they 
were suf^posed to report "all" handicapped children, even those 
without lEPs. Therefore, Oregon's fiscal year 1978 childcount 
reported to OSE for fiscal year 1979 funds Included the 3,529 
children who did not have lEPs when they were counted. 

Also, California instructions to its LEAs for the October 
1, 1977, childcount stated that lEPs did not need to be com- 
pleted until February 1, 1978. Iowa SEA officials told us 
that, to count a li[andlcapped child in their State, an LEAo 
needed only to evaluate the child and decide that he or she 
needed special education* The LEA was not required to complete 
an lEP in order to count the child for 94-142 funding. Instruc- 
tions from the Washington SEA for the February 1, 1978, child- 
count stated: 

" Please count all children who are receiving 
special education and related services with 
or without an lEP (Individual Education Pro- 
gram) having been developed." (Underscoring 
supplied. ) 

Because of these State instructions, it is no surprise 
that, of 16 LEAs we reviewed which did not complete their 
lEPs by the October 1, 1977, deadline, 15 Included. children 
without lEPs in thell: October childcount. Only one LEA — in 
Oregon— counted only children who had«an lEP document; as 
a result,, it counted only about half its total special educa** 
tlon enrollment. However, the "lEP" used In this LEA con- 
sisted only of a letter to the handicapped child's parents 
describing their child's education program. This so-called 
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lEP was not prepared at a meeting with a parent, a teacher, 
and an LEA representative attending. In fact, the LEA asked 
for and received permission from the Oregon SEA to consider 
this letter as a valid lEP in order to increase its October 
1, 1977, childcount. Had thii^ LEA or the SEA followed pre^ 
scribed procedures, the LEA's legitimate childcount would 
likely have been zero. 

Insufficient OSE guidance 
for developing lEPs 

Several States complained to us that OSE had provided 
little, if any, guidance on developing lEPs. Instead, SEAs 
and LEAs usually ,had to design their own lEP procedures and 
forms, many of which were incomplete. 

OSE officials agreed that they had not provided exten- 
^sive written guidance cr models on lEP procedures, but said 
that ^SE usually does not provide such guidance directly, 
instead, it provides grants to universities and other organ- 
i'zations to make studies and provide assistance on lEPs as 
well as on other 94-142 procedures. 

OSE has sponsored workshops, training sessions, and other 
activities related to developing lEPs . However, officials 
in half the LEAs we reviewed told us that they developed their 
own lEP procedures and forms with no outside help beyond the 
statute. As a result, several significant errors occurred. 
Of the 15 LEAs that designed their own- lEP forms, 9 did not 
provide for recording the lEP meeting date, 6 did not provide 
for recording parent participation, 5 did not provide for a 
statement of evaluation procedures, and 3 did not provide for 
recording annual goals and/or short-term objectives. 

\ 

To make up for ci lack of OSE guidance, several States 
eventually distributed lEP guidelines to LEAs on their own, 
but this assistance was generally too late for use in meeting 
the October 1, 1977, deadline. For example, California dis- 
tributed lEP guidelines dated November 0., 1977. Oregon 
published suggested lEP procedures in September 1977; however, 
they were not distributed in time for usie by October 1. 

CONCLUSIONS 

Insufficient OSE guidance and instructions contributed 
to the difficulty experienced by States and LEAs in develop- 
ing lEPs as required by Public Law 94-142. LEAs often failed 
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to include in lEPs the five items of information required 
by the act, to develop lEPs in* a meeting attended by the re- 
quired persons, and to complete lEPs-^ within the requirec?" time 
frames* 

Further, because of confusing and misleading childcount 
instructions, in fiscal year 1978 LEAs could ha<r^ improperly 
counted 385,000 handicapped children who had no lEP at the 
time they were counted. At th# 94-142 allocation' rate of 
about $156 a child, 385,000 children gener'k/ed $60 million 
in fiscal year 1979 grant funds. Countless other handicapped 
children had incomplete or improperly prepared lEPs. y 

OSE regulations, which state that lEPs are to include ^ 
services to be provided , have been and may continue to be 
interpreted by LEAs to mean that lEPs need not list the serv- 
ices needed but not available in the LEA. OSE issued a memo- 
randum to LEAs stating that such an interpretation is not 
correct, but has not revised the regulations to state clearly 
what is required. 

Also, the reluctance of LEAs to list in the lEPs services 
that are needed but c.re not currently available — for fear that 
such disclosure might lead to lawsuits and other problems — 
could mean that some handicapped children will not get a f^ee 
appropriate public education as required by the act. This 
problem warrants special recognition and attention by OSE and 
the States in their monitoring and evaluations of LEAs' 
implementation of Public Law 94-142. 

RECOMMENDATIONS TO THE 
SECRETARY OF EDUCATION 

Since lEPs must be prepared each year for all handicapped 
children, we recommend that the Secretary increase the distri- 
bution to all States of instructions, guidance, and models 
relating to lEPs. The instructions should clearly provide 
that the States and LEAs cannot count handicapped children 
for 94-142 funding until LEAs hav^ prepared lEPs according 
to all statutory and reg^'.latory requirements. 

We recommend also that the Secretary: 

— Revise the program regulations to state clearly that 
lEPs must include all special education and related 
services needed to provide a free appropriate public 
education . 
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— Require that Federal and State efforts to oversee the 
the administration of Public Law 94-142 give special 
attention to enforcing lEP requirements. 
# 

DEPARTMENT OF EDUCATION COMMENTS ^ 

In its July 1980 letter, the Department of Education 
agreed with our recommendations and said it either had taken 
or was taking actions on them. The Department said that it 

— had disseminated a draft policy statement on lEPs to 
all SEAs which states that lEPs must includ^ all spe- 
cial education and related services needed to provide 
a free appropriate public education; 

— had issued a bulletin dated September 10, i979| to' 
instruct SEAs to count handicapped children based on 
lEPs; and 

— is giving special attention to enforcing lEP require-^ 
ments by ensuring that (1) SEAs and LEAs are effectively 
implementing the requirements and (2) SEA monitoring 
efforts specifically address lEP requir^ents. 

We believe that these actions, if carried out, should 
help improve lEPs for handicapped children. 
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CHAPTER 5 

FREE APPROPRIATE PUBLIC EDUCATION NOT YET 

AVAILABLE TO ALL HANDICAPPED CHILDREN 

The paramount goal of the Congress in enacting Public 
Lav;. 94-14? was to make a free appropriate public education 
■•vailable to every handicapped child in the Nation. The 
act required that an appropriate education be available to 
all handicapped children age 3 to 18 by September 1, 1978. 

However, officials in most LEAs in our review candidly 
admitted that they did not expect to meet the congressional 
full-service objective for at Ig^st 3 to 6 years beyond 1978. 
The most commonly cited reason for the expected delay was a 
shortage of funds. Although the inability to attract qual- 
ified personnel was the fundamental^ problem in a few locations, 
most LEAs saw the lack of roney to pay for needed personnel, 
space, supplies, and other services as the principal barrier 
to providing full appropriate educational programing for all 
handicapped children. Despite the increased availability of 
special education funds anu services in recent years from 
Federal, State, and local governments, LEAs indicated that 
further increases — often substantial^ — are needed. 

The Congress r, y wish to consider the conflict between 
the act's goals and timetables and the problems States and 
LEAs are having in meeting those objectives. 

FREE APPROPRIATE PUBLIC 
EDUCATION IS REQUIRED 

To carry out its intent to assure that each handicapped 
child receives an appropriate education, the Congress required 
each State and LEA participating in the 94 142 program to 
assur? that a "free appropriate public education" is made 
available to its handicapped c>*iiiren. The act defines ap- 
propriate education as follows: 

"* * * The term 'free appropriate public education* 
means special education and related services which 

(A) hive been provided ut public expense, under pub- 
lic supervision and direction, and without charge, 

(B) meet the standards of the State educational 
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agencyi (C) include an appropriate preschool, ele- 
mentary, or secondary school education in the State 
involved, and (D) are provided in conformity with 
the [ch/ld's] individualized education program 

* * (20 U.S.C. 1401(18)) 

. According to the act, an appropriate education had to be 
available for most handicapped children age 3 to 18 by 
September 1, 1978, and age 3 to 21 by September 1, 1980, 
as follows: , 

"* * * A free appropriate public education will 
be available for all handicapped' children between 
the ages of three and eighteen within the State 
not lat6r than September 1, 1978, and for all 
handicapped children between the ages of three 
and twenty-one within the State not later than 
September 1, 1980, except that, ,with respect to 
handicapped children aged three to five and aged 
eighteen to twenty-one, inclusive, the require- 
ments of this clause shall not be applied in 
any State if the application of such requirements 
would be inconsistent with State law or practice, 
or the order of any court, respecting public 
education within such age groups in the State 

* * (20 U.S.C. 1412(2)(B)) 

Thus, as of September 1, 1978, all States and their LEAs 
were to make a free appropriate public education available to 
all handicapped children age 3 to 18 unless, for children age 
3 to 3, a conflict existed with State law or pr^Krtice or with 
a court order. 

Making this appropriate education available to all hand- 
icapped children within these dates was a paramount goal of 
the Congress in enacjting Public Law 94-142. The preamble to 
the act states: 

* * It is the purpose of this Act to assure 
that all handicapped children have available to 
them, within the time periods specified * * *, 
a free appropriate public education which empha- 
sizes special education and relared services 
designed to meet their unique needs * * 
(20 b.S.C. 1401 note. ) 
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The intent is also reflected in legislative reports issued by 
both House and S^jnate coniinittees . The Senate Committee on 
Labor and Pub ic Welfare stated: 

"It should be clear * * * that the goal of 
providing a free appropriate public educa- 
tion to all children aged three to eighteen, 
by September 1, 1978, and aged three to 21, 
by September 1, 1980, remains paramount to 
the Committee." (S. Rep. No. 94-168 at 16.) 

The House Committee on Education and Labor stated: 

"Is there a 'date certain' in this legislation? 

"Yes. Though the truism that 'justice knows 
no timetable' cannot be argued with, it is gener- 
ally agreed that there should be a date beyond 
which no State or locality may be failing without 
penalty to guarantee the basic rights of handi- 
capped children, and most especiially, a guarantee 
against outright exclusion. Also, it is felt 
that the States ought to be given a reasonable- 
but not lengthy-time period in which to reach 
•full service.' H.R. 7217 establishes a 'date 
certain' of Septt ber 30, 1978." \l (H.R. 
Rep. No. 94-332 au 15.) 

Thus, after the dates specified, no participating State 
or LEA can legally fail to provide a free appropriate public 
education to all its eligible handicapped children. 

MORE TIME AND RESOURCES NEEDED 

Officials in 16 of 21 LEAs said that their LEAs would- 
not be able to provide an appropriate education to all their 
handicapped children until se^^eral years after that date. 
Some' LEAs had handicaoped ch^ldrcll on waiting lists, while 
others provided only a portion of the services that their 
handicapped children needed. 

The following are examples of comments from LEA offi- 
cials with whom we discussed (1) what additional resources 



VThe date was changed to September 1, 1978, £or children 
age 3 to 18 before final passage of the act. 



73 



So 



were needed to enable the LEA to fully serve all handi:;apped 
children age 3 to 18 and (2) when they expected the needed 
resources to be available. While the coiranents are mainly 
estimates and are not precise # they indicate that LEAs gen- 
erally expect to have lingering problems trying to meet 
94-142 's full-service mandate. 

California 

A California special er?ucation director stated that his 
LEA cannot provide any of the speech therapy or additional 
occupational and physical therapy needed by many mentally 
retarded studentjs. The director estimated that a 10-percent 
increase in the LEA's special education budget was needed 
to provide those services but that it would not be available 
until the 1981-82 school year at the earliest. 

Another California special education director noted that 
his LEA needed a 15-percent budget increase to hire an assist 
ant administrator / four more psychologists, and four more 
te ohers of the learning disabled to serve about 60 children 
on a waiting list. The director said the new staff members 
could be hired in the 1979-80 school year if Federal funds 
increase as expected. 

According to a third California LEA's records about 
600 handicapped children were waiting for special education 
services in April 1978. The LEA special education director 
said that about 40 more professional special education staff 
members and about 50 teacher aides were n "^ded, at a cost of 
over $1 million a year, to meet its handicapped children's 
needs. The director believed that the 1979-80 school year 
would be the earliest these funds \yould be available, and 
then, only if projected 94-142 grant levels, are reached. 

Missi isippi 

In a Mississippi LEA, the special education director 
es^T^Tiated that the LEA neeJs to add at least $1 million a 
year to its current $818,000 special education budget to meet 
94-142 's full-service goals. The funds would add 65 people 
to the lea's special education staff, raising the number to 
about 90. 
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New Hampshire 



Officials in a New Hampshire LEA told us that their LEA 
needs three staff members to begin services for emotionally 
disturbed children and two more teachers to meet the needs 
of learning disabled children. They estimated that the LEA 
needs an additional $75,000 annually — about a 75-percent in- 
crease over its 1977-78 special education budget — to provide 
these and other services for handicapped children. They also 
stated that, if 94-142 funds increase to authorized levels, 
the needed services could be available in the 198C-81 school 
year. 

Officials in a second New Hampshire LEA said that, to 
provide an appropriate education to all their handicapped 
children, they needed ^o add an adaptive physical education 
class, three more classes for the learning disabled, a full- 
time school psychologist, and other special ed ucation services 
ana materials. The LEA would have to nearly double its 1977-78 
special education budget of about $200,000 a year to provide 
these services. They said that not until 1981 to 1983 will 
they have the money for these services and the money will 
have to come from 94-142 grant funds. 

The special education director in a third New Hampshire 
LEA estimated that the LEA will not have the $200,000 needed 
to pay the salaries of additional occupational therapists, 
teachers of learning disabled and emotionally disturbed chil- 
dren, and other special education staff until 1981 or 1982. 



According to the special education director in an Oregon 
LEA, the LEA needs a $750,000 (43-percent) budget increa<je 
to fully serve handicapped children. The official does not 
expect to have an appropriate education available for all 
handicapped children until the 1981-82 school year. 

Special education administrators in a second Oregojp LEA 
said they need an additional $294,000 for 



Oregon 



2 speech therapists at a cost of $36,000, 



10 to 13 teachers of the learning disabled at a cost 
of about ^200, 00*^, 
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— 1 specialist for the hearing impaired at a cost of 
$18,000, 

— 1 physical therapist at a cost of $20,000, and 

— 1 adaptive physical education teacher at a 
cost of $20,000. 

This is a 45-percent increase over the LEA's school year 
1976-77 special education budget. District officials hope to 
provide these services by 1984. - 

9 

Washington 

The special education director of a Washington LEA said 
that, to provide an appropriate education to all its hand- 
icapped children, the LEA needs to hire 9 more special educa- 
tion professionals and 20 teacher aides for such services as 
speech therapy, psychological services, occupational therapy, 
physical therapy, and instruction of the hearing impaired* 
These salaries will cost an estimated $250,000 a year and re- 
present a 20- to 25-percent increase in the LEA's special 
education budget. In January 1979, the LEA's supervisor of 
speech services told us that 150 to 200 children had been 
evaluated and found to need speech therapy services, but were 
on a waiting list because the LEA sti/ll had a shortage of 
speech therapists. The LEA director jsta-ted that, if the Fed- 
eral increases in 94-142 funding occijir as scheduled, all hand 
icapped children will be served by a^bout 1982. 

The director of special education in a second Washington 
LEA stated that in June 1978 over 1,800 handicapped children 
either were on a waiting list for special education services 
or were waiting to be evaluated. Of these, about 250 handi- 
capped children were awaiting space in special education 
classes, about 750 children needed more speech therapy, and 
about 400 suspected emotionally disturbed children and 300 
suspected learning disabled children were awaiting an assess- 
ment »in lEP. The director estimated that between $1.5 and 
$2 million annually is needed to provide these services; as- 
suming 94-142 grants are fully funded, the LEA will be able 
to provide the services by the 1983-84 school year. 

In a third Washington LEA, the director of special edu- 
cation told us that about 130 to 160 handicapped children — 
40 to 50 percent beyond their present special education 



76 

■ S8 



enrollment — mostly learning disabled # were not receiving 
an appropriate education. The director estimated that the 
LEA needs about $150,000 'a year to provide these services, 
which would be about a 40-percent increase in its special 
education budget. The director believed that the LEA will 
be unable to make a free appropriate public education avail- 
able. to all its handicapped children until about 1983, 

The preceding examples are typical of what we heard 
in nearly all of the LEAs where we discussed this issue. 
From these examples, and the supporting documentation we 
examined, it is apparent that many LEAs have not been able 
to make a free appropriate public education available to all 
their handicapped children, and probably will not be able 
to do so until the early ^o mid-1980s. 

PROBLEMS IN OBTAINING RESOURCES 

Although some LEAs were unable to find needed special 
education personnel, inadequate funding w?s by far the most 
common reason cited by LEA officials for i ot providing an 
appropriate education to all their handica.^ped children. As 
indicated Jin many examples in the preceding section, LEA of- . 
ficials arte often relying on increased ^94-142 grant funds 
to finance the cost of increased services needed to adequately 
serve all Ihandicafpped children. Few officials expect State 
and local/ funds to increase sufficiently to cover all costs 
in the near future. 

However, the growth of 94-142 funds is not keeping pace 
with expectations. For fiscal year 1979, the President's 
budget requested only about 60 percent of the funding level 
authorized in the act; for fiscal year 1980, the request was 
only about 40 percent. The requests for these 2 years were 
nearly §1.9 billion below the act's fall funding authoriza- 
tion levels. Therefore, the delay in achieving the act's 
primary purpose may be even greater than school officials 
anticipated at the time of our fieldwork. 

In the following sections we briefly discuss LEA prob- 
lems in obtaining local. State, and Federal funds and spe- 
cial educational personnel. 

Local funds 

LEAr in many States visited were experiencing problems 
raising local education funds. Passage of Proposition 13 
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in California and similar measures as well as levy failures 
in other States are expected to further hamper local fund- 
ing for special education* 

Some Ohio LEAs were forced to close schools temporarily 
because local levies failed to pass. LEAs had problems keep*- 
ing regular classes going , let alone increasing special educa«- 
tion funding • 

An Oregon LEA we visited suffered three successive levy 
defea^ts in 1977, although each levy amount was progressively 
smaller. The LEA would have closed schools for the year had 
the levy not passed on the fourth try. 

Offici ..'s in South Dakota told us that each county has 
a general property rax fund from which it pays' the costs of 
local services. In many counties.* education competes for 
funds directly with other essential services. 

According to special education officials in New Hamp- 
shire, some rural distrxct budgets must be approved each 
year in town meetings. Local citizens may discuss and delete 
any budget item, including special education expenditures. 

Some States also have property tax limits, above which 
no local revenue may be raised. Many LEAs in Washington and 
California had reached their limits. This means that any 
local increase in special education funding might have to 
come at the expense of funds for regular education* 

Because cf these and other difficulties, many LEA an^ 
SEA officials we interviewed are not relying on the avail- 
ability of local funds to finance much of the increased serv- 
ices needed to meet 94-142 's mandates. 

State funds 

Most State special education funding is also not increas- 
ing rapidly enough to enable LEAs to fully serve all hand- 
icapped children in the near future. For example, California 
was moving to a new funding program, called Master Plan, which 
a State special education official said should t/entyally 
provide adequate funding of special education. However, in 
the 1978-79 school year only about 19 percent of the State's 
handicapped children were included under Master Plan funding. 
The percentage of children covered can rise to only 30 percent 
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in school year 1979-80 and 55 percent in 1980-81. The final 
45 percent of the State's handicapped children are not slated 
to receive fully funded programs until the 1981-82 school 
year . 

In Texas, a State special education official stated 
that in 1969 the State began a funding program which it ex- 
pected would provide adequate support of special education 
by about 1979 or 1980. For the first 5 years. State support 
grew rapidly, increasing at an average yearly rate of about . 
37 percent. However, the State legislature curtailed the 
planned growth starting with the 1975-76 school year; since 
then. State support of special education has grown at an 
average rate of only about 7 percent a year. 

According to Washington LEA of f icials , the State's 
special education funding program contained several provi- 
sions which acted as disincentives to providing an^^ippro^ 
priate education to all learning disabled children. First, 
the number of lean .ng disabled children for whom the State 
paid special education costs was limited to 1.5. percent of 
an lea's total enrollment of all children. The State contri- 
buted nothing toward the cost of educating additional learning 
disabled children in the LEA. Second, State financial support 
of self-contained classrooms greatly exceeded its support of 
resource cljassrooms. According to LEA officials, this gives 
LEAs a significant financial incentive to place handicapped 
children in self-contained classrooms, even though a resource 
room placement might be the least restrictive and therefore 
the most appropriate. 

Iowa appeared to be an exception to this inadequate State 
funding pattern. According to SEA officials, the State has 
oper^^.ed an esseYitially open-ended funding program for special 
education since 1975. That is, the State provides each LEA 
with predetermined amounts for every handicapped child served* 
The more handicapped children receiving special education, 
the more State funds the LEA receives. In the 1976-77 school 
year, eachHtandicapped child served in a resource rooiu gener- 
ated about $2,266 toward his or her education, each child in 
a self-contained classrooom generated about $2,770, and each 
severely handicapped chij.d generate/3 about $5,539. Of these 
amount^ the State directly contributed 48 percent and col- 
lected the other 52 percent through local property taxes. 
These funds were for instructional programs only. LEAs re- 
ceived added funds — 75 percent from the State and 25 percent 
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from local prop^ty taxes — to provide support services, such 
as therapy and ^junseling. The State funding formula also 
includes an inflation factor. In 1977-78 this factor allowed 
a 7.8-percent growth in the amount allocated for each child. 

Thus, except for Iowa, many of the States and LEAs we 
visited are generally not expecting State or local sources 
to provid.e the increased financial support needed to give 
each handicapped child an appropriate public education in " ' 
the near future. Instead, they are relying heavily on the 
future availability of more Federal funds. However, 'as de* 
>.cribed below, the authorized levels of Federal funds are 
not materializing. 

Federal funds 

Federal grant funds are made available under Public Law 
94-142 to help States achieve the act's goals. The maximum 
amount of grant each State is entitled to receive each year 
is equal to the number of handicapped children age 3 to 21 
receiving special education and related services in the State, 
multiplied by a specified percentage of the national average 
annual costs to educate all public elementary and secondary 
pupils. The percentage authorized by the act increases yearly 
from 5 percent in fiscal yeax 1977 to a maximum of 40 percent 
in fiscal year 1981 and beyond. 

Although actual Federal funding for thf^ fir«t 2 years 
of the 94-142 program — fiscal years 1978 and 1979 — at 
about the percentage levels authorized by the act, funds for 
the following 3 years are expected to be considerably less 
than authorized. 

The following table depicts the funding history since 
the first year of implementation and contrasts the authorized 
or "full" funding levels with the actual funds requested by 
the President and made available by the Congress. 
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■80 school year. 
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fo/The percentage of the NAPPE authorized by Public Law 94-142 for Fed- 
eral funding. For example, for fiscal year 1978, the 94-142 author- 
ization for each handicapped student was 5 percent of the NAPPE of 
$1,430, or $71.50; for fiscal year 1979, it was 10 percent of the 
NAPPE of $1,56.1, or $156.10. 

c/Figures for fiscal years 1978 and 1979 are obligations. Full fund- 
ing amounts for fiscal years 1980, 1981, and 1982 are OSE estimates; 
exact amounts will not be known until childcounts are made and^ the 
NAPPES calculated. 

d/Figures for pfiscal years 1980, 1981, and 1982 are OSE estimates. 

e/Less than appropriated amount of $315 million due to a lower-than- 
" anticipated childcount. Balance of about $63 million used for 
following year. ^ 

^/Includes carryover from previous year (about $63 niill}.on), regular 
appropriation of $465 million, and supplemental appropriation of 
about $38 million. 
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As the table shows, actual funding levels for fiscal 
years 1978 and 1979 were at about the 5- and 10-percent 
levels, respectively, authorized in the act. For fiscal 
year 1980, however, QSE requested and received an appro- 
priation sufficient to cover only an estimated 12 percent 
of educational costs, although the full funding level 
authorized in Public Law 94-142 for that year was 20 per- 
cent. For fiscal year 1981, OSE again requested only an 
estimated 12 percent of costs although the authorized 
level had risen to 30 percent. For these 2 years, the 
-tptal amount of 94-142 funds requested was almost $1.7 
billion, but that amount was nearly $1.9 billion less than 
the act's full funding authorization. 

In testifying at appropriation and oversight hearings. 
States, LEAs, and handicapped children's advocate groups 
have consistently pointed out their belief that, by reducing 
Federal funding so far below authorization levels, the Fe(3- 
eral Government is failing' to live up to its commitment and 
that this action will have adverse consequences on educating 
handicapped children. In response, OSE officials have pointed 
to the long-held view that education is ^ fundamental State 
responsibility, to the dramatic increase n Federal support 
of special education over the past 5 years, and to the admin- 
istration's decision that the amounts requested are all that 
the Federal budget can support "at^ this time. 

/ ^ - 

Special education personnel 

In some areas, even if suf f icient Tunds were available, 
probJems in finding qualified special education personnel 
would still prevent LEAs from providing all the services 
their handicapped children n^ed . According to figures that 
about 40 States and territories submitted to OSE in 1977, 
their LEAs leeded an average of 30 percent more instructional/ 
and noninstjructional special education personnel in 1978-79 
than they had in 1976-77. Most of the increase was needed 
in noninstructional staff, such as speech therapists, psy- 
chologists, diagnostic staff, and audiologists . The States 
estimated that they needed a S6-percent increase ih nonin- 
structional staff but only a 12-pe;rcent increase in teachinq 
staff. • . ^ 




Rural areas seemed to have great difficulty attracting 
sufficient personnel . According to the director of special 
education at an Iowa LEA, the LEA received about $1 million 
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in 3 years under the State's funding formula that it* could 
not spend because special education personnel were not avail- 
able to fill vacancies. The official told us at the time of 
our visit that only 265 of the LEA's 327 special education 
positions were filled. 

Officials in ft rural Oregon LEA told us that it took 
them almost a year to f ilj. vacancies for a physical thera- * 
pist and an occupational therapist They stated that only 
six people applied for the positions, and only two were 
willing to work in the LEA. 

At many locations in' South Dakota, LEAs were having 
difficulty getting special education people to move from 
major cities in the region to the rural areas where the 
LEAs were located. Officials at a State hospital told us 
that, in looking for an occupational therapist for 2-1/2 
years, they had found only one person willing to interview 
for the job. 

Mississippi officials said that LEAs needed^ about 700 
additional special education teachers in the 1978-79 school 
year. However , ^ they estimated that only about 300 to 400 
special education teachers who would be willing ^to remain 
in-State would graduate from Mississippi colleges and univer- 
sities in time to fill these positions. 



CONCLUSIONS 



Congress in enacting 



Although paramount goal of the 
Public Law 94-3142 was to assure that py September 1, 1978, 
each eligible l>andicapped child age 31 to 18 would nave avail- 
able a free applropriate public educatJ^on, and despite sig- 
nificant moven.a.nt toward compliance, t^e goal has not been 
achieved. Shor;tages of special ^educatlt^on funds and perspnnel 
continue to prejvent LEAs from providing many services that 
their handicappjed children need . 

Without (1|) added incentives to help overcome the bar- 
riers to increased State and local funding or (2) substantially / 
increased Federal funding, the Congress' goal of providing 
each handicapped child age 3 to 18 with the opportunity for 
an appropriate education probably will not be reached nation- 
ally until the Tud-1980s or beyond. 
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Since the act's October 1^ 1977, deadline for imple- 
menting procedural requirements and its September 1, 1978,, 
deadline for providing full educational services have both 
passed withoat having been met — in some cases by substan- 
tial margins' — the Congress' goal has, in effect, already 
been modified/ Whether this situation should be legiti- 
mati: ed with revised g9als or dealt with in some other 
manner is a matter .for the Congress to consider. 

RECOMMENDATION TO THE CONGRESS 

We recommend that tl)e Congress consider the conflict 
between (1) the statutory purpose and timetable for provjld- 
ing each handicJapped chilli with a free appropriate public 
education and (2) tht pro|>lems states an^* LEAs are having, 
and will probably continue^fo have, in meeting those objec- 
tives.; If considerable additional delays in reaching the 
goal^ 4re not acceptable', the Congress should provide (1) 
incehtjives to stimulate increased State and local funding 
or (2^)1 increased Federal fpnding for the program. On the 
other(?hand, if the Congress finds that existing goals and 
deadliines are too stringent, considering potential fund and 
staff availability, -It should modify the act's timetables 
or scope of coverage. 

If the Congress examines the need for and availability 
of aoditional resources, we recommend that it ^consider the 
related question of the eligibility of children who need only 
small amounts of speech therapy, which we dis^ufesed in chapter 
3. Becait^e of the large number of children and sizable /imount 
' of PederalAfunds invojved, any decision to exempt these chil- 
dren from cic ^erage under the act, and to use Federal funds 
only for handicapped children whose impairments can be shown 
to adversely affect their educational performance, could 
significantly increase the chances q1 meeting Public 
94-142 's goals sooner — if funding levels are not reduced. 

DEPARTMENT OF EDUCATION COMMENTS 
AND OUR EVALUATION 

The Department of Education seated tflat it believed the 
Congress has undertaken, through Oversight hearings, an ex- 
tensive examination of both the statutory purpose and the 
problems encountered by the States and LEAs in meeting the 
act's purposes and timetables. 
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- We are aware that the ^4^142 program has been the subject 
of extensive congressional hearings. However, the Congress has 
not yet acted to resolve a basic problem — the inability of the 
States to provide a free appropriate public education to all 
handicapped children within the deadlines established in the 
act. We believe that the Congress should provide additional 
perspective and direction to all levels of the education com- 
munity, particularly since both the 1978 and 1980 deadlines 
for compliance with the act have passed. Hence, we are giving 
the Congress additional information for its consideration 
of the program's future goals, deadlines for implementation, 
and funding. 
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CHAPTER 6 

STATES NEED TO IMPROVE THEIR 

CAPABILITY TO CARRY OUT PUBLIC LAW 94-142 

The Congress assigned SEAs the principal responsibility 
for assuring that LEAs and other public agencies carry out 
94-142 's requirements. As discussed in the previous chap- 
ters # however, these agencies have not implemented some of 
vhe act's requirements adequately or on time. 

In our opinion, these problems occurred in part because 
SEAs had insufficient staff to provide th^ technical assist- 
ance and monitoring that LEAs needed. 

SEA RESPONSIBILITIES 



Public Law 94-142 gives SEAs the responsibility for 
ensuring that LEAs and other public agencies which provide 
education to handicapped children comply with the act's 
provisions. The act states: 

* * The State educational agency shall be 
responsible for assuring that the requirements 
of this subchapter are carried out and that all 
educational programs for handicapped children 
within the State, including all such programs 
administered by any other State or local agency, 
will be under the general supervision of the 
persons responsible, for educational programs for 
handicapped children in the ^State educational . 
agency and shall meet education standards of thW 
State educational agency." (20 U.S.C. 1412(6) j^ 

OSE regulations implementing the act give SEAs several 
responsibilities. First, SEAs are to ensure that each LEA 
or other public agency which educates handicapped children 

~4iiakes a free appropriate public education available 
to all handicapped children by the required deadlines 

--uses 94-142 funds properly and in accordance with 
prescribed priorities; ' 

--prepares an lEP for each handicapped child? 
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— provides due process safeguards, including procedures 
for notifying and obtaining consent from parents/ for 
appeals, and for impartial hearings; 

— uses valid, nondiscriminatory testing procedures to 
evaluate and place handicapped children; and 

— provides a continuum of alternative placements so that 
each handicapped child is educated with nonhandicapped 
children to the maximum extent appropriate* 

Also, the regulations require SEAs to provide technical 
assistance and training to LEAs and to monitor and evaluate 
their, activities . 

STATE ADMINISTRATION HAS BEEN INADEQUATE 

At the time of our fielJwork, many SEAs had not adequately 
fulfilled their responsibilities for ensuring the proper im- 
plementation of Public Law 94-142* Technical assistance was 
often late and ineffective, little monitoring had occurred, 
and some SEAs still lacked needed enforcement authority to 
ensure compliance by all public agencies* As a result, many 
LEAs and State schools did not have the information they 
needed, when they needed it, to properly carry out 94-142 's 
requirements . 

Insufficient technical assistance 

Officials in about half the locations w^ visited had 
problems obtaining technical assistance on the 94-142 program 
from their SEAs* In some instances, SEAs did not disseminate 
regulatiqns, sent suggested procedures too late to be useful, 
or provided incorrect guidance* 

For example, a California SEA official told us in April 
1978 that, while the SEA had not distributed copies of OSE's 
December 29, 1977, regulations covering learning disabled 
children, it had distributed the August 23, 1977, regulations 
covering the general 94-142 program* However, special educa- 
tion directors in two California LEAs told us that they re.- 
ceived no copies of the latter regulations from the SEA and 
had to obtain copies of both regulations through other sources* 
Also, a California SEA instruction dated September 8, 1977, 
incorrectly told LEAs that lEPs need not be completed until 
February 1, 1978, rather than the October 1, 1977, deadline 
in 94-142 regulations. 
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The Oregon SEA distributed several documents about 
94-142, including a two-volume handbook of model procedures 
and policies for complying with the act. However, while SEA 
officiiale stated that they distributed these naterials in 
fall 1977, two LEA officials told us that they did not receive 
the handbook until spring 1978. By then the LEAs had developed 
their own procedures, and the handbook was not used. These 
LEA officials commented that, to have been helpful JLn meeting 
the October 1977 deadline for implementing the act's procedural 
requirements, the SEA should have provided guidance in spring 
1977, not a year later. 

Overall^ officials in 14 locations stated that the in- 
formation their SEAs provided was inadequate to meet their 
npedG . 

No matter how many bulletins, instructions, and other 
documents SEAs issue on a new program, LEAs can be expected 
to have s^e questions about how the requirements apply to 
them. As a result, we believe SEAs should have knowledgeable 
staff available to answer LEA questions. However, officials 
in 11 locations told us that they had problems contacting 
SEA officials and/or obtaining correct and consistent answers. 
For example, officials in two Oregon LEAs stated that they 
could not obtain needed guidance from their SEA for 2 months 
during spring 1978, as the SEA staff was away monitoring LEAs. 
Officials in all four Oregon LEAs that we visited complained 
that answers they did receive were sometimes inconsistent or 
were often provided only as personal opinions, rather than 
definitive statements. One LEA official stated that, by being 
selective about whom he called at the SEA, he sometimes could 
obtain the answer he desired. 

California officials also complained of difficulty in 
gett;Lng answers from SEA officials. They cited problems in 
contacting the specific pfeople that couid help them and the 
failure of SEA officials to return their calls. Similar 
problems were mentioned by LEA officials in Mississippi, 
Texas, and Washington. 

Overall, about half the LEA and State school officials 
we talked with were dissatisfied with the assistance they 
received from their SEAs. 
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Little monitoring 



As past OSE practices have demonstrated, SEA compliance 
monitoring visits, combined with substantial technical 
assistance — either before or immediately after 94-142 went 
into effect — could have helped LEAs identify and correct- 
weaknesses in their special education programs. In fiscal 
y^r 1977, before most of 94-142 was effective, OSE officials 
monitored, or reviewed. State efforts to comply with the act 
and helped the States identify some corrections they needed 
to make by October 1, 1977. However, SEAs in only two of 
the States we visited, Iowa and New Hampshire, began monitor- 
ing LEAs before October 1, 1977. Six States did not start 
until the 1977-78 school year, and according to an SEA offi- 
cial, a seventh State, Texas, did not begin monitoring LEAs 
until the 1978-79 school year. As a result, LEAs in these 
States did not benefit from the assistance and direction that 
earlier SEA monitoring ^visits could have provided. 

SEAs also had other problems in monitoring LEAs properly. 
For example, in the 1977-78 school year, the Ohio SEA monitored 
some LEA programs but did not monitor any special education 
programs operated by other State agencies. Interagency agree- 
ments giving the Ohio SEA supervisory authority over the educa- 
tion provided by other agencies had not been completed as re- 
quired by 94-142, and State officials said that the SEA's 
authority to monitor State hospitals, institutions ^^nd other 
State-operated programs remained unclear and prevented the 
SEA fronj exercising its monitoring responsibilities. In the 
same year, the South Dakota SEA monitored its LEAs against 
only a few 94-142 requirements, even though its State plan 
assured OSE that the SEA would monitor LEA compliance with 
all requirements. Oregon SEA officials told us that in fiscal 
year 1978, because of the shortages of staff and travel funds, 
they were able to monitor only 31 of the 330 districts in 
-the SJ.ate, most located near the State capital. While Oregon's 
annual p:rogram plan assured OSE that the SEA would monitor 
each LEA once every 3 years, continued shortages of resources 
could make it difficult for the SEA to meet its assurances, 
or give LEAs the assistance they n^ed. 

LACK OF STATE SPECIAL EDUCATION STAF F 

L£A officials generally attributed SEA shortcomings in 
technical assistance and monitoring to either a shortage of 
SEA special education staff or insufficient OSE direction 
and assistance. (See ch. 7.) 
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The following table shows the size of the SEA special 
education staffs in eight States during our visits% s 

State Special education Total speciatl 

( note a) professional s.taff education staff 



California 


72 


119 


Mississippi 


13 


21 


New Hampshire 


10 


15 


Ohio 


29 


49 


Oregon 


. 11 


14 


South Dakota 


13 


20 


Texas 


66 


117 


Washington 


10 


16 



a/lnformation on Florida and Iowa not obtained. 



These figures represent the entire staff in each SEA's 
special education unit. In most cases, the number of people 
assigned to help implement 94-142 was much smaller. For ex- / 
ample, until mid-1978 the Washington SEA's special education 
staff involved with the 94-142 program consisted of a director 
and three professional staff, only one of whom was assigned 
to the 94-142 program full time. 

Many SEAs recognized the increased responsibilities placed 
on them by Public Law 94-142 and the need for additional spe- 
cial education staff to administer the program to educate their 
handicapped children. However, most of them found that tho 
act did not provide additional Federal funds to hire more 
staff. Public Law 94-142 continued the formula established 
in 1974 by Public Law 93-380, under which SEAs may use^ 5 per- 
cent of their grant or $200,000, 1/ w^iichever is greater, for 
program administration. In fiscal year 1978, because of this 
provision, 30 States received no ii^crea^e in Federal adminis- 
trative funds over their fiscal year 1977 level although their . 
responsibilities had increased substantially. Many SEA special 
education officials therefore turned to State funding to supply 
the staff needed to administer the program. However, few of 
these requests for additional S*tate-f unded positions had been 
approved at the time of our fi^ldwork. 



l/lncreased to $300,000 by Public Law 96-270 (94 Stat. 487), 
enacted on June 14, 1980. 
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For instance, one state's special education director 
said that he requested 13 additional special education posi- 
tions to augment his existing staff of around 20, Although 
this would have increased his total special education staff 
by just over 60 percent, it would have increased State^funded 
positions over 400 percent (from 3 tg 16) • The official had 
'^eeii'told that he would receive only 6 of the 13 positions. 
Another State special education director told us that he re- 
quested 10 additional staff positions to supplement his exist-* 
ing staff of about 15* While increasing the total special 
education staff by less than 70 percent, the additional staff 
would have increased State-funded positions over 300 percent 
(from 3 to 13). The official had been informed that he would 
receive three additional positions at most. 

We believe the difficulties SCAs experienced in attempt- 
ing to obtain additional State-funded staff occurred, at least 
in part, because of the significant role Federal funds have 
come to play over the years in supporting State special educa- 
tion staffs. * As shewn in the following table, data available 
in seven States showed that an average of 59 percent of all 
SEA special education personnel were federally funded. In 
three States, Federal support was 80 percent or greater. 







Total 


SEA staff 




State 


funded 


Federally 


funded 


state 


Number 


Percent 


Number 


Percent 


California 


66 


56 


53 


44 


Mississippi 


3 


14 


18 


86 


New Hampshire 


3 


20 


12 


80 


Ohio 


14 


29 


35 


71 


Oregon 


9 


62 


5 


38 


South Dakota 


6 


28 


14 


72 


Washington 


2 


14 


14 


86 


Total 


103 


41 


151 


59 



Considering this heavy reliance on Federal funding in the 
past, it is not surprising that States might come to expect 
the Federal Government to finance the major share of adminis- 
tering any new .special education program. 

OSE DOES NOT REVIEW SEA STAFF CAPABILITY 

Since each State participating in the 94-142 program must 
submit an annual program plan containing assurances that the 

\ 

J 
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state vi/ill carry out the provisions of the act, and since 
OSE must evaluate and approve the State's plan before grant 
funds are released, a vehicle exists enabling OSE to assess, 
at least in part, the SEA's adequacy and capability to .ful- 
fill its responsibilities. 

Yet in reviewing and approving a Stater's plan, OSE ' 
solicits no information and makes no review of the structure 
or size of the SEA's overall special education staff to de- 
termine whether the 5EA^ is capable of meeting the plan's 
assurance^. Beginning with the fiscal year 1979 plans. States 
must list the names of the SEA staff paid from 94-142 funds 
and provide job descriptions. However, OSE does not require 
the fftates to demonstrate or assure in writing that SEA ad- 
ministration is adequate to meet the responsibilities imposed 
by the act or to carry out the annual program plans. 

For example, SEAs need not include information on the 
duties of special education staff members paid from State or 
other Federal funds or their interrelationship with 94-142- 
funded staff Also, SEAs ar6 not asked to describe how the 
SEA'^s many 94-142 responsibilities — such as monitoring, tech- 
nical assistance, training, and review of LEA grant applica- 
tions — will be effectively carried out with the proposed staff 
and funds. ^ 

Such information, if required in the State plan, could 
enable OSE to evalupite the adequacy of SEA administration. 



CONCLUSION S 

In Public Law 94-142, the Congress gave SEAs the princi- 
pal responsibility for ensuring that LEAs properly implement 
the act. However, insufficient staff has limited SEAs' ability 

to provide needed technical assistance to LEAs and monitor 

their progress. The fact that States have relied so heavily 
in the past on Federal funds to support much of their SEA 
staff appears to have contributed to the difficulty they now 
face in increasing State-funded staff. Also contributing to 
the problem of SEA administration is the absence of a require- 
ment that the States demonstrate and assure in writing in 
their annual program plans that their SEA staffs are capable 
of fulfilling their responsibilities. Such a requirement 
would force both the States and OSE to focus greater atten- 
tion on SEA program manAgem^nt. 




92 



104 



RECOMMENDATION TO THE 
SECRETARY OF EDUCATION 



We recoimnend that the Secretary require States to docu- 
ment in their State program plans, and demonstrate to the 
Secretary's satisfaction, that they are able to meet the com- 
mitments in theic plans and cdrry out their responsibilities 
un*Br Public Law 94-142. 

DEt>ARTMENT OF EDUCATION 
COMMENTS AND OUR EVALUATION 

The Department of Education disagreed with bur recommen- 
dation. The Department stated that existing State plans already 
contain^ adequate descriptions and assurances and that the con- 
cern we raised is a compliance issue, not a plan issue. 

The Department pointed out that OSE monitors SEA admin- 
istrative ^forts for compliance with the law and regulations 
and that, when weaknesses are identified (such as an SEA's 
failure to monitor all areas of the law, failure to visit all 
LEAS frequently enough, or failure to conduct appropriate , 
followup) , OSE calls for specific corrective actions and time- 
tables and follows up with the SEA to ensure that the deficiency 
has been corrected. The Department stated that its prograjm 
administrp/uion needed strengthening through better ei^aluatjions 
of States* compliance with the act and* through better, moz;e 
timely administrative and management actions. ^ 

I 

Our review showed that, despite the assurances and de- 
scriptions in existing ^plans, many of the SEAs we visitedlhad 
insufficient staff and other problems which limited their 
* ability to carry out their responsibilities. In our opinicm, 
these problems should be addressed in both the planning and 
COTipliance functions. 
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* ' CHAPTER 7 

INITIAL FEDERAL ADMINISTRATION 

OF THE PROGRAM WAS INADEQUATE 

In chapters 3 through 6 we discussed several problems 
that occurred in implementing the 94-142 program*. These 
problems include questions on the eligibility of children 
to be counted fot 94-142 funds, late and/or incomplete 
lEPs, inability of school districts to provide aLl handi- 
capped children age 3 to 18 with a free appropriate f^ublid 
education by September 1, 1978, and improvements needed 
in State'^ and LEA administration of the program. 

In our opinion, some of these problems mi^ht have been 
avoided or reduced had OSE more fully anticipated program 
startup needs and more adequately or promptly carried out 
its responsibilities for such activities as issuing regula- 
tions, providing needed technical assistance to States. and 
LEAflhr^eviewing -and -approving State plans, and monitoring 
St^te and LEA activities — all key elements to the success 
of a program, .V particularly in the early implementation 
peripd* 

While we believe that some of these activities have 
improved, increased OSE emphasis on these responsibilities 
at the beginning of the program could have enabled States 
and LEAs to implement the new law more effectively and with 
less confusion* 

PROGRAM REGULATIONS 

Under the rec^uireme^ts of the General Education Pro- 
visions Act (20 U.S^C. 1232(g)), the Office of Education - 
normally had about 8 months after enactment of legislation 
to issue program regulations. In enacting Public Law 94-*142 
on November 29, 1975, however, the Congress allowed a longer 
time~l3 months — to issue regulations on this program. 
Th^ act states s 

"In carrying out the provisions of this sub- 
chapter, the Commissioner * * * shall issue, 
not later than January 1, 1977, amend, and 
revoke such rules and regulations as may a 
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be necessary. No other less formkl method 
of implementing such provisions is authorized." 
(20 U.S.C. 1417(b^) 

m. » 

According to the Senate committee report on the bill that 
became Public Law 94-142 # the directive was included to 
assure. that States, LEAs, and others could formally comment 
in advaiMie on implementing the act and to provide a legal 
basis for actions taken by the Commissioner to carry out thei 
act . 4 

OSE officials told us they believed th^ January 1, 1977/ 
date for regulations meant proposed, not final, regulations. 
The proposed program: regulations were published on Deceia- 
ber 30# 1976, only 2 days before the congressional deadline. 
States and LEASi. however, were under no obligation to comply 
with th^se draft requirements. Final regulations, which carry 
the^force and effect of law, were not published until* nearly 
8 months lateir# on August 23, 1977. This left little time — 
only 39 days — until October 1, 1977, the date by which the 
Congress had mandated States and LEAs to be in full compliance 
with most oX\ the act's pto6edural requirements. 

We. found no evidence in the legislative history to sup- 
port OSE^'s position that the congressional deadline of Jan- 
uary 1, 1977, was for proposed rather than final' regulations. 

OSE stated that the 21-month period from enacting Public 
Law 94-142 to publishing final regulations was necessary to 
obtain and analyze the many public comments on the legisla** 
tlon. According to some State officials, however, delaying 
issuance of binding regulations until just before the act's 
effective date hampered the States and LEAs in their ability 
to gear up for, and to comply on time with, 94-142 require- 
ments. Officials in several States told us that (1) their 
State administrations were unwilling to request their legisla- 
tures to make changes in State handicap laws and standards 
based on proposed regulations which were still subject to 
change or (2) they had insufficient time in the 39 days after 
the final regulations were issued to meet the October 1, 1977, 
deadline for implementing the act. 

Although OSE acknowledged in the final regulations that 
a substantial number of changes had been made to the proposed 
regulations in response to comments received, it believed 
that few of the changes resulted in adding major substantive 
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requirements. Rather, OSE believed that most of the changes 
were technical or were made in an attempt to provide greater 
clarity or to add more explanatory material. 

While we did not analyze the effect of the final regula- 
tions in depth to see whether each change had a major or minor 
impact on States and LEAs, we did note that the changes in 
many sections of the final regulations were extensive. For 
example, CSE's oWritten analysis of the final regulations 
showed that some provisions on: 

— Nonsupplanting of funds and comparable services were 
substantially revised, and a new section was added. 

--Free appropriate public education were either re- 
drafted, revised, amended, or expanded, and a new 
section was added. 

—Physical education requirements were deleted. 

— Priorities for using Federal funds were redrafted or 
expanded, and a new section was added. 

— lEPs were reorganized and redrafted substantially, 
including 

1. definition of lEP added, 

2. section pn participants in lEP meetings redrafted 
and a new paragraph added, 

3. section on parent participation amended, 

4* substance of section on lEP content replaced, 

5. section on private school placements^ reorgani^zed 
and expanded, 

6* new section on lEP accountability added, and 

7. section\on timing of lEP meetings ^changed. 

Also, 20 of 29 provisions on procedural safeguards — 
including sections on due process, child evaluation proce- 
dures, least resjtrictive environment, and confidentiality 
of information — were expanded, reworded, deleted, or amended; 
new sections were added; and other changes were made. 
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Given the extent of these and other changes, it is not 
surprising that States and their LEAs had problems imple- 
menting the changed requirements in the little more than 
1 month remaining between August 23, 1977, the date the final 
regulations were published, and- October 1, 1977, the imple- 
mentation date of the a&t. 

TECHNICAL ASSISTANCE, PLAN 
' APPROVAL, AND MONTTORING 

In addition to issuing program regulations, OSE is re- 
quired by the act to provide States with n€<?ied technical 
assistance and training, to approve State «iual program 
plans, and tb monitor St:ate and LEA program activities for 
comp i i?nc8 with the law and regulations. Our review, includ- 
ing discussions with OSE^ State, and LEA officials, indicated 
that OSE had problems performing these three activities 
an effective or timely manner. As with the ikte regulations, 
we believe these problems also tended to hamper the smooth 
startup of the program. 

Technical assistance 

Because OSE did not distribute promised guidance c r models 
for States and LEAs to follow. State an^ LEA officials said 
they had to spend much time and e^ffort before and after the 
act*s October 1, 1977, implementation date designing and de- 
velopi^ng their own procedures, manuals, and forms. Particu- 
larly troublesome for States and LEAs to design correctly, 
we found, were lEP forms for handicapped children. (See 
ch « 4 . ) 

State officials had a number of other complaints about 
OSE assistance* Various States complained that OSE^ personnel 
(1) sometimes gave inconsistent or con^^cting answers to 
questions, (2) had not responded to req^sts for written in- 
terpretations, (3) often only quoted theAaw or regulations 
rather than providing guidance, interpretation, or meaning of 
requirements, ^4) seemed to lack authority to provide needed 
answers, (5) made few visits to the States, (6) lacked knowl- 
edge of the activities and requirements of other^OSE branches 
and divisions, and t7) did not seem to ^ake assistance to 
States a high priority. 

In ouir opinion, these difficulties in obtaining adequate 
technical ' assistance from OSE contributed to the problems 
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states and LEAs had in interpreting the provisions of the act 
and regulations and promptly and effectively implementing 
program requirements. 

Annual program plans 

OSE did not appear to give adequate priority to review- 
ing and approving State plans that participating States are 
required to submit each year. This activity is especially 
important to a State since its plan must be approved before 
it caa receive its Federal grant. 

Although grant funds become available on July 1 of 
each year, OSE did not furnish instructions to the States 
for preparing their fiscal year 1978 plans until March 31, 
1977. This left ihsufficient time — only 3 months — for States 
to prepare their plans and for OSE to review and approve them. 
For ,the 1979 plan, OSE did not furnish instructions to the 
States* until July 7, 1978, a week after the plans should have 
been completed and grant funds became available. 

Although OSE led States to believe that its review of 
the plans (some of which ran 200 to 400 pages) would be com*- 
pleted in 30 to 45 days after submission, the entire approval 
process in the 10 States we visited actually took OSE an 
average of about 10 mon€hs. This lengthy peridd occurred 
partly because the States were unable to satisfy OSE on var- 
ious requirements and had to submit additional information 
or revise their plans one or more times, and partly because 
of the workload of ihe OSE staff. OSE had a maximum of 10 
State plan officers in fiscal years 1978 and 1979; an average 
of about six State plans had to be reviewed and processed by 
each officer; and each plan had to be reviewed by two or three 
other staff members, including one key official who told us 
he reviewed each of the 57 fiscal year 1978 plans as a quality 
check on the other reviews, before the plan was recommended 
to the OSE director for approval. We were told that, because 
the review work was so complex, time consuming # and onerous, 
some OSE State plan r ^icers tended to give the task a low 
^Driority. 

The eff^tet Of the reduced priority was noticeable in the 
way that OSE State plan officers communicated the results of 
their reviews to States and in the criteria individual officers 
used. Some State officials told us that OSE's notification of 
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changes needed in their plan wa^/ either (1) unclear, occasion- 
ally consisting of hard-to-reafl or hard-to-understand marginal 
notes on a returned copy of the plan or or ^ review check- 
list or (2) too informal, being provided telephone only. 
Also, OSE sometimes inconsistently applied approval criteria. 
For example, in fiscal year 1978, a plan for one State we 
visited was approved by an OSE State plan officer even though 
interagency agreements between State agencies had not been 
completed, whereas another State's plan was disapproved by 
a different plan officer for that same deficiency. Also, OSE 
State plan officers occasionally required changes which State 
officials felt were insignificant. For example, one State 
we visited was required to change the word "will" to "shall" 
as part of the changes needed to make the plan acceptable 
to OSE. 

Additional delays occurred, according to OSE personnel, 
because State plan officers originally reviewed the fiscal 
year 1978 plans using the proposed regulations but later re- 
viewed the same plans using the final regulations, which in- 
cluded the many changed requirements discussed in the previous 
section on program regulations. We were told that those States 
whose fiscal year 1978 plans had not been approved when the 
final regulations were Issued had to meet the changed require- 
ments • 

The net effect of the lengthy time OSE took to review 
and approve State plans after they were initially submitted — 
in some cases over a year — was a delay in releasing the bulk 
of the 94-142 grant funds due the States to carry out the 
act's purposes. 

Monitoring 

After programs get underway, OSE monitors States and 
selected LEAs through onsite vis. ts to assure that their pro- 
grams comply with the law and regulations. Here again we 
found evidence of omissions, delays, and other problems dur- 
ing the early implenjantation period. 

For example, OSE personnel told us they did not check 
the accuracy of the childcounts which States submitted to 
generate Federal funds, nor did they check to see that lEPs 
were in effect for handicapped children by the required dates* 
Our review disclosed deficiencies :.n both of these areas* 
( See ch • 4 • ) 
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The LEA sites that OSE selected for visits did not always 
seem representative, as was the case in one State in our re- 
view, where State officials said that OSE selected 16 Aiioderate 
to large city LEAs to visi€ but did not select any of the 
hundreds of smaller LEAs. 

Also, OSE was often slow to prepare monitoring reports 
to States on the results of site visits and, in one case, 
required a State to correct deficiencies by deadlines that 
had expired before the report was sent. The report was sent 
to tHe State on May 5, 1977, yet OSE required that corrective 
actions be cor^pleted by February 28, 1977, for some program 
elements and by May 1, 1977, for some others. 

Although most OSE monitoring reports sent to the States 
we visited cited program deficiencies and dates by which cor- 
rective actions were -.o be taken, OSE did little followup to 
- see whether corrections and compliance had in fact occurred. 
OSE officials said that a staff shortage meant tlj^^^little 
"onsite followup could take place, and that some States' as- 
sertions that corrections had been made were accepted without 
any verification. 

Also, OSE did not appear to have adequately geared up 
to meet certain evaluation responsibilities imposed by Public 
Law 94-142. Section 1416(a) provides, in part, that: 

"Whenever the Commissioner, after reasonable 
notice and opportunity for hearing to the State 
educational agency involved * * *, finds — 

•i) that there has been a failure to com- 
ply substantially with any provision of 
section K12 or section 1413 of this title, 
or 

'2) that in he administration of the 
State plan there is a failure to comply 
with^any provision of this part sub- 
chapter * * * 

"the Commissioner (A) shall, after notifying 
the State educational agency, withhold any 
further payments to the State under this 
subchapter, and (B) may, after notifying 
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the state educational agency, withhold 
further payments to the State under [other] 
Federal programs * * * . " ^ 

The cited sections 1412 and 1413 of the act impose many re- 
quirements on the States, including assuring that a free ap- 
propriate public education will be available for all eligible 
handicapped children age 3 to 18 by September 1, 1978. 

Section 1418(a) of the act states that the Commissioner 
shall measure and evaluate the. impact of the program author- 
ized under this part and the effectiveness of State efforts 
to assure the free appropriate public education of all handi- 
capped children. 

In November 1978, we met with the OSE director to discuss 
why OSE had not been making comprehensive evaluations of State 
compliance with the free appropriate public education require^ 
ment, or withheld grant funds for violations, as provided for 
in section 1416(a). ^ 

The director stated that no clear violations of the free 
appropriate public education requirement had been brought to 
OSE*s attention which had not been satisfactorily resolved. 
As noted in chapter 5, however^ we found many potential viola*- 
tions where LEAs were not able to make a free appropriate 
public education available to all handicapped children age 
3 to 18 by September 1, 1978. OSE was not aware of the* many 
potential violations of the requirement because it was not 
cond^ucting the comprehensive evaluations needed to identify 
them. 

Tlie OSE director also stated that section 1416(a) does 
not require OSE to withhold funds as soon as it becomes aware 
of a possible violation# but instead gives the agency the 
discretion to decide whether to withhold funds* We agree* 
However, we do not believe that the Congress gave OSE the 
discretion to decide whether to make the evaluations. Rather, 
we believe that the act requires OSE to comprehensively evalu- 
ate State compliance and to apply sanctions if warranted. 
While OSE believes that problems should be handled and re- 
solved if they coire up — a reactive approach — wje believe that 
the Congress expected OSE to take a more active role in this 
cri4:ical areas determining whether States are in compliance 
with the act. Our review showed that OSE had not fulfilled 
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its obligations because it had not mounted an effort to deter- 
mine whether the States were fully implementing the act. 
As a result, a major incentive for States to more actively 
implement the Federal law was not effectively utilized. 

RECOMMENDATIONS TO THE 
SECRETARY OF EDUCATION 

We recommend that the Secretary evaluate States' compli- 
ance with the free appropriate public education requirement 
of Public Law 94-142, and use the evaluations to determine 
what additional actions, including withholding funds as pro- 
vided for in the act, need to be taken to assure that States 
are effectively implementing the act. 

In addition, since the Federal Government's role in 
helping State and local grantees to revise or start new Fed- 
eral programs can be of critical importance if the programs 
are to be implemented quickly and effectively and congres- 
sional mandates are to be met, we also recomnl^end that the 
Secretary emphasize the importance of (1) issuing regulations 
in a timely manner, (2) providing technical assistance, (3) 
reviewing State plans, and (4) making monitoring visits. 

DEPARTMENT OF EDUCATION COMMENTS 

The Department of Education agreed with our v recommenda- 
tions. The Department said. that a more active r6le for OSE 
in compliance evaluation Is^ warranted^ It added that OSE will 
evaluate the extent of individual State compliance as a result 
of each monitoring visit, including recommendations for cor- 
rective actions and any associated sanctions. ^According to 
the Department, each compliance problem will be tracked against 
a deadline, and resolutions or failure to adequately resolve 
the problem will be documented. 

Regardi/ig the review of State plans, the Department stated 
that in 1980 OSE will begin to accept State plans for 3 years 
of funding. According to the Department, this change from 
annual plans is expected to significantly reduce staff time 
in xeviewing State plans and should allow for more efficient 
and effective evaluatidn. 
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STATE AGENCIES, SCHOOL DISTRICTS. AND OTHER LOCATIONS . 
WHERE QAO REVIEWED PUBLIC LAW 94-142 ACTIVITIES 
California 

St.ate of California Department of Education, Sacramento 

Madera County Department of Education, Madera 

San Mateo City School District, San Mateo 

Sonoma State Hospital, Eldridge 

Stockton State Hospital, Stockton 

Stockton Unified School District, Stockton 

Tehama County Department of Education, Red Bluff 

Florida 

State of Florida Department of Education, Tallahassee 
School District of Brevard County, Rockledge 
School District of Dade County, Miami 
School District of Hillsborough County, Tampa 
School District of St. Lucie County, Fort Pierce 

Iowa 

State of Iowa Department of Public Instruction, Des Moines 
Heartland Education Agency, Ankeny 

Mississippi 

State of Mississippi Department of Education, Jackson 
Biloxi Municipal Separate School District, Biloxi 
Hattiesburg Separate Municipal School District, Hattiesburg 

New Hampshi re 

State. of New Hampshire Department of Education, Concord 
Supervisory Union No. 6, Claremont 
Supervisory Union No. 9, North Conway 
Supervisory Union No. 52, Portsmouth 

Ohio 

State of Ohio Department of Education, Columbus 

Central Ohio Adolescent Center, Columbus 

Columbus Public Schools, Columbus 

The Dayton Public Schools, Dayton 

Hillsboro City School District, riillsboro 

Hopewell Special Education Resource Center, Hillsboro 

The Lima City Schools, Lima 

Ohio School for the Deaf, Columbus 
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Oregon 



State of Oregon Department of Education, Salem 
Beaverton School District 48 J # Beaverton 
Lincoln County School District # Newport 
Northwest Regional Resource Center, Eugene 
Salem School District 24J, Salem 

Umatilla Intermediate Education District, Pendleton 
South Dakota 

South Dakota Department of Education and Cultural 

Affairs, Pierre 
Custer State Hospital, Custer 
Kadoka School District 35-1, Kadoka 
Pierre School District 32-2, Pierre 
Rapid City Area School District 51-4, Rapid City 
West ftiver School District 64-1, Dupree 



Texas Education Agency, Austin 
Aus tin Independent School District, Austin 
Brenhain InSepenSefi^ School District, Brenham 
Colorado County Education Cooperative. Columbus 
Liberty County Cooperative for Special Education, 
Cleveland 

San Antonio Independent School District, San Antonio 



State of Washington Superintendent of Public Instruction, 
Olympia 

Beilingham School District 501, ^Hingham 

Educational Service District 121, Seattle 

Port Townsend School District 50, Port Townsend 

Snohomish School District 201, Snohomish 

Tacoma School District 10, Tacoma 

WaUa. Walla School District 140, Walla Walla 

Western State Hospital, Steilacoom 



Texas 



Washington 
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OFFICE OF THE SECRETARY OF EDUCATION 
ASSISTANT SECRETARY FOR SPECIAL EDUCATION AND REHABILITATIVE SERVICES 
400 MARYLAND AVENUE, S.W. WASHINGTON. D C. 20202 



July lU 1980 




Mr. Gregory J. Ahart ^ 
Director 

Hunan Resources Division 
United States General 

Accounting Office 
Hashlngtont D.C. 20548 

Dear Mr. Ahart: 

The Secretary asked that I respond to yout request for our comments on 
your draft report entitled, "Important Questions on Educating Handicapped 
jChlldren in Local Public Schools Need to Be Addressed". 

The enclosed comments represent the tentative position of the^ Department 
and are subject to reevaluation when the final version of this report 
is received. 

We appreciate the opportunity to comment on this draft report before its 
publication. 




^Assistant Secretary for Special 
Educat-'jn and Rehabilitative Services 
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StJNNMlY OP (1) 1HE GAO^S RKCOKlCNDATIONS ON P.L. 94-142 
AND (2) THE EDUCATION DEPAftlNtNT* S COIMNTS 



Cbap> 1: IntroducUon : 



Olw, 2; CoPtwrty on knitted No. of HC 



1. Don't iifo 12% OS basis for oneoimf^f incroasos in cotmt 
(Oiop 2, p-lj 



IfE 00 NOT CONCUR 



2, , Bvoluato offoctivonoss of LEA offorU to Id/Evol/Sorvo HC 
IChop. 2, p-S) 



VE CONCUR 



3. RtcoiuUoT tlio voliditx of tho 12% prtvolsnco ostlMto^ 



n CONCUR 



4. Asst. SUtos/UAs to oliainsto dtficioncios In tlitir 
offom to I4/Ev«l/SoTVO all HC 
(Chap. 2» p-Sj 



WE CONCUR 



Ck>p> I: Quostions on Biiiibility Critoria Nood to bo Rosolvtd 



1. Gdbitoss tfiould coasidor idiotiior childm foeoivlaf onXf 

«^pooeh tbortty** avo olifiblo uadoT P*L. 94*142 
(Chap> S, p*l) 



n 00 NOT CONCUR 



Jt. Daf IM -^^advOYSo of foot** and *H»diicational porfomoaco^' 
and aenitor i onfofco ooaplianct - 
(Chap. J, p-4) 



NE CONCUR 



Cbap 4: IIP Roouiroaonts not Mst 

memsa inatnaction/riidaBeo to tutoa Rt XBPs, NE CONCUR 

faqoiffo HPS to list sarvicos aoadod« roqtiiro Pod/Stata 
nonitartng af forts to ilva apoeial attn. to lEPs 



^ Oiaa. i! 9m Not yat ayailabla to all HC 

ConnTi^a Aoiild eonaidar oonflict botvaon Ca) statutoT/ 
■andata Ra fAPi» snd lb) Stata's pv^s. in Mating MBidato. 
(Oup. $. 9^1) 

m IBLIIVI CONGRWI IS AUOAVr DOING 1HI8 imOU« 
OVRRStIi MRARXNG8 
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0»«p sum H—i to laprcve T1>«lr Ctpablllty to Cirry 'Out 



RtqulTt Stmtis to iocuMnt in th$ir plans that thay ara abla 
to aaat thair raaponaibilitiaa imdar F.L. y4.l42 

1HXS IS A OQNPLIANCZ XSSIC AND NOT A PUN ISSUE 



(>ap 7t Initial Mm* of Prograp was Inadaquata 

1. eraluota Stataa* eoapliaaea vlth FAPE Taquiraant I 
dotaaaiaa lAat othar actiooa ora aoadod to inaura 
Stotaa ara affactivaly i^laMotlAg tho Act. 



NE DO NOT CONCUR 



WE CONCUR 



2. B^hasisa tlta iaportanca of tlMly iawanca of ftaga* 
pTOVidiBf tA« raviawing plana I aonitoring . 



VE CONCUR 
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Chapttr 2 ; Controversy Estimated No. of HC 
6W) RECOMMEHDATIOH 



Mi ffcowwnd that tht Secretary stop uiinq it iMSt tenporarnv. 
ttit 12 * pf r cfn^ ftandlcap prtvaTence ettimate as the basis for 
wicouraqlnQ States to Increase the nim^r of chi 
•wd atrvta. 



Idren counted 



PgPARTIgliT'S CQMNgNT 

Hi do not concur. The Office of Spec 1a\ Education has consistently 
Mphasfxtd that the prevaltnce data of the nuaiNr of handicapped 
chlldrtfi MBS not dtflnltlve. Tlie Office of Special Education, In 
Its review of Incldtnct studios has accepted the 12% estlnate 
as a reatonablt conprodse aaions a yarlfty oVprojtctlons'. Also, the 
Offlct of Special Education has continued to lisue contract In an 
atttnpt to InvestlOfte tht validity of the 12^ eVtlmate. To date, 
there Is no coppelTlng data that would Justify revising this estimate. 

The GAO has not adequately ellailnated any of the factors alledoed by 
the OSE as contributing to a SEA undercount of handicapping ch11dr<fn. 
The systMi Iff place at the SEA for Child Find ani neither so care- 
fully desfontd and nor Inclusive thit the percent increase of handl- 
capptd children should be accepted as exhausting tee nontftr of unserved 
children. Tht astu^^tlon that SEA proceAires In Child Find art tort 
sophisticated and cotprehtnslve than other convKments of a fulUservlce 
pTan^ioiv of which the GAO adMtts are ffutty or Inadequate - Is not 
established hy tht GM> stu^. 

In addition, the 6M> report fafis to clearly distinguish between 
Incldenct date and prtvaltnct data. Technically, li^cldence refers to ^ 
the nMi>tr of new cases tf an exceptionality In t given period of tits 
and prevelenct relates to the total nuafcer of cases, both new end old. 
In the population at a given point In tint* 

There art strong Indications that tht 12^ percent prevalence estimate 
Is rtasonabit* The GAO report acknowledges that four states approxl- 
nate oA exceed the 12 percent OSE estltatt: Guaai at U.9%i Utah at 
11. 5S; South Carolina at 10.2X; and Mass achusetts at 1Q.1S. However, 
~t1ii GAO report takts no cast that thtst figurt^ art Ttss rtl labia or 
Itss persuasive than the 13 Jurisdictions resporting less than 6 
percent of their chlldrtn as ,hand1 capptd. 

Thtrt art rtasons to btlltvt that tht SEA's end nay not be doing 
all th«y can to Identify handicapped chlldrth* A rtctnt Insptctor 
fitntraVi rtport Indicated that 7SS of tht soiool administrators and 
personnel Inttrvltwed felt there were substantial nuRt>ers of children 
In the schools who were not Identified. This data 1^ consistent with 
the currtnt SAO po s ition (C^tapter i> that Hthr Stater lack the resources 
to provide a free epproprlate public education to all chlldrtn. 
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Finally, we take exception with the linpllcitlon thet the OSE Is 
InteMpente In urging Suites to Increase their child couats to 
12 percent. The OSE coAlnues to believe that the 12 percent 
prevalence fIgiMie Is usefvl as a general yilde In detemlning 
iitiether all handicapped children are served. This does not mean 
that a participation rate below 12X will be Uken as prlM facie 
evidence of nonconpl lance » In states Injililcb the^rtvalence « 
rates are substantially below 12%» the typical OSE response will 
continue to be the careful scrutiny of child Identification and 
counting procedure. In fact, the OSE, places equlvafent emphasis 
on the States procedural safeguards to prevent Misldentlfl cation. - 
In one 1nstace» the OSE discovery of ml si dentlfl cation resulted \ 
In 20.000 children being rcnoved froai the child count. J 
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wwatwtiao <ii winaieaBoa d cMldftn naitina ttw^Mi i 



dirtctly 
afftctlvtMii 



nwfl MPvleat under tht 



K>AgT>tllT'S C0H1ENT 

N* efficiir«. Alttongh currMt OSE Mnltortng precadurts do avaluate 
UA fremM and prtcassas fbr Idantlfylng, avaluatlng. and strving 
•11 fcaMHcapptd cklldran naadlM sarvlcas andar tha act, aora 
iRtanslva iRd axtanslva avalMtfens at ^ local laval can ba 
MndarUkan. In addition, u part of OSE tachn1e«^afs1ftanca 
mponstMlltlat, OSC will provlda tlw Statas iritli axanplas of 
■edol or OMopUry cMId find, ovaloatlon, and placoMnt procaduras 
Ktilch kavo laofl davalopad at tha itata^laval and mIiIcIi irfll provlda 
•Itarnatlvo Hays for tha sUtas to aulst LlA's In Inprovlng or 
roftning thoir procosMS and procaduras. ; 



SAO RECOtfCNDATinN 



We recowiend that thy s»cretarv reco nsider th* ««h h<»w of 



the 



DEPAI^THENT'S CQWtfNT 

Sl5S'?Ii J'Tn^L*'!!! • fo^'^henslve evaluation of the 

StiStI r*'*'^ relatlnji to the 12 percent prevalence 

astiMta. Consideration 1$ currently being alven to utlll7?ino fh« • 
data froM a study In which the evaluation prSaSreJ !f 00 lIaI !r. 
being examined. The OSE will submit the avalllbirdata to an 
Independent panel of experts from th^ field for their conJidJratlon • 
?;'*-r??T'"'^* ^''^s data is available in thrFall Jf 1980 

L«H«S»?^'*'*i*,**' procedures used In both hiSh 

JSSiScTfc"? iTr LIKiU"^'^ ^^'^ -"-2fy valid 
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Ticifncwt u ik»\r twrf precesMt lor ^MniUvitaT — ^ 
IftlwHiw: and «^nf<M fcVdie twwd chHdrM^ 

Mt concur. AB,pe1nt«d out In oof mponst to tM MO rtcoMMidatfon 
rMcrdfnj tfci mlwtlen of tlmt frecodurtt. tlit OSE win nrovldo 
iMttloMi ttdNdcal utlstanct to oil JoHsdlctlont to ottrtt 
Wl» ttt Stottf M CEA't to tllafnttt tfoflclonclot In tNir progrtM 
Mi VocMSM «»r14ont1fif1»f , ovttMtlno. and »tntlR» Handicap^ 
cMldrtn. Ikit addftlonal toelmtcal atsfitanco So pr«v1dod 
In ttTM of tpoclfic rocoMNndatlent and ptiltunco at a rdtuU of 
•ack lonltorlng.vltit and at fomral attttUnco to alt statot 
thrvMh tko provision of Mdoft or ^a^xan^ltt «f food prKtUot ftor 
Idontlfirlng.ovaliiatlng. ano sorvlng kandlcappod clilldron. 
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OupttT 3; >H»ititions on EUfibility CrittTli Nttd to bt Mtolvtd 



CAP ICC0it<&8ATI.0K TP THE CONGRESS 

Wt fcoiyid thtt tht Owiimni cUrify iihtthtr, and. i«d»- 
oopditiow. childroa who w mtivlnt only ipttch thti othtr 
•tmcM wrrontiy citog u tilt uw m ^*ytuttd ttrvlctt** art tiliiblf 
m govtmt i«4t? tat p,i, ^^H^- ^» rotolviaff this aittty , 

wmt wnimi nouztf oonmtr *tittittr ot*f cyyront ft^lnistrativt rt- 

S litiOM, tihlclt >t0¥W qiat childry tyt tliilMt only if thtir 
ptiitnti ayrtfttxy ormt thoit omicottoiioj ptrfomnct. rtprttont 
0 roMontwt tofrpgoutioo M cootTOMioiiti intont . 



Vi do not concttT.^ In our opinion, it it alroodx clotr-«to tht Congrott 
and to Piiblic aftney ofificialt at all nvoinMotal lovolt— that handl- 
oappod ehildron Mho loeoivt only ^mca pathology aorvicot art oliiiblt 
fox coyonft wdtr F.l. 94-142. Ilut, boliovo that it it not ntcot- 
aarx far tht Congrott to tako tax action on this wtttr. 

Iht^ tofft "^^oooh lipairod>* hat ^otn ineludtd 4a^ tho itfinition of handi- 
oappod ohildron tinet tiM iMoption of tho itatt grant prograa for tht 
odiaeatitn of tht handioappod la 1N6 (F.L. g9*7S0j. Iho torn vat 
hrtug H fjomrd **in*tact«* to tho P«L. 94-142 dtftoit ion of handicmoo 
audrtn. Iho original (haal-sj ioftoition of hMdtt^ppod cDIdron hat 
not tfctagod dnrtog tilit ptrlod (i«t«, ton ^haadietypod Aildron* 
atana atntaliy rttatdtd... apatdi topairod... idio ^^roaaon thoxwf 
foqiiirt apooial odacatioa tad ralatod aorvicoa«*9« 

Ihrovglioat tho |4 foar kittaty af ttlt P t d tr a l-ttato graat pr^graa 
|tad hoforo tiiat tiat lAdor -State and looal pff^rU), "*aptoch 
pathology** haa boon traditioaallp raooptttd to all ftartort of tiia 

Scial odnoati^ ooaaiAi^ aa a baaic i^tol odueation atrvico. 
6A0 foport it oarroet to iu atattatat that aany tr«adi iapairod 
thildroa vocoivo oaly qpooch patiMogy gorrioot, hoootuo tiit it tho 
-aioy-tpocial adurttita aarvica^h^ nfaist. 9tcautt ttora hat baon 
(itj aaiirortal tocognition of tpooch ptthology at a batic apooial 
odueation atrviot, it hat novor boon (tnd it not now) aocottary to 
addrott tho 8A0 aentoia aboat tha tola of **tpooeh thtrapy** midar 
9.1. 94.142. 

Iho aato potot on nhidi thit part of tho OAO roport it batod it tiio 
fact that *«apoodi patiMlogy* it toeludtd to tht doftoition of rolatod 
aorviooa (i.a.« *ialatod aorvicot* aatnt trantporution, and aach 
othor dovtltpaonuig aorroctitrt, and othor auiportivo aorvicot (todadtog 
4#od» pathology...) at iay ha fofoirad to aatitt a handioqpod child to 
benefit f^ tftciaS oihieatiea.**)* 

Ike poaaen t p eo ch aatholofir aat toeluded to the related aervicet 
deftoitiea vat u iaenfo &at ahen a Aild hat teat ether priaary 
ktadiatppiag Maditien (aadk at ketog aentally reurded or 
•rthifodoaily inpaitod) . bat alee kat a epooch iapairaent, the 
child will receive apeoA pathology to addition to ketog placed to a 
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flptcial •dueation profraa for his/htr priMir handicap. Iliuii. apaach 
fatholofy ia includad undar ftlatad aaTvicaa for childran who hava a 
apaidi iapaifMiit aa a aacaadaiy handicap. 

Tlia fact' that apaadi patholofy ia not jacludad wdar tha dafinttion of 

facial oAieatioii doaa not m$u that it la no^ m buic aptcxai aaucaizon 

aarviea for diildran Hhoaa priaanr handicap ia a apaach iapaiiMnt. lha 
dafiaitian of apacial aducation Ci*a.» **mciallx daaigaad inatniction 
lo Mat tha ai^ua w$%dB of haadiaaipod c&ildran«..«*) dooa f -^t liat 
any apacial odncation aanricaa fo^ any handicmad childiw Ca.i.» 
hrailla inatnactian and sobilitx training for tha blind, oral or total 
caaMiicatian for tha daaf, or apaach patholofx for apaach imairod. 
otc.) 

In affact» tha dafiniticn of apacial oducaUen aaaantiallx aata out 
aona of aattinft in ahieh apacialljr daai^M inatnictian can ba 
providad (a.|.» ^ineludinf claaaroow iaatmction, ina'tittctian In 
phxsical aducation, hoaa inafiMctiao. «id inatnictian in hospltala 
and iaaUtutiona.*"). It dooa not placa liadtatioaa an ahldl handi* 
c^inff condiUana ara aligibla to ha aomtod for fadaral fMing or 
Aidi apa^cial aducation §meH&% m aUgibla for NdorU aiqpport. 

In ita loport (p«29)» tha CAO atataa that it vaa nubia to concluaivaly 

^dataxmiaa Mhathartha CcQgrtaa intandad that diildran with sild handicapa 

ba includad ladar P.L. 94«142. lha laplieatiao in tha raport ia that 
mlaaa a diild has a aavara apaadi iapatnant or othar handicap, ha/dia 
ia not olifibla undar tha lair, ihia ia not eorroct. lha Act itaalf 
providaa dcfinitiva guidanca on tha iaaua of aligibilit/, at aat out 
in tha folloidn4 proviaiona: 

A. mre. loction iOltc) atataa; ^It la tha purpoaa of thia Act 
ioHjiaaura tiiat all handicapptd childran hava availabla to thca, 
within tha tiac parioda apacillaJ in aaction 612 (2) (1), a fiaa 
Wropriata piAlic aducatian (FAFE)...** IBnphaaia addad). 

2. Child Idantiftcatton/Byaluatian , gaetian §12 (2) (Q raquiraa aach 
otata to inaura that "all childran raaiding in tha futa, 
ragardlaaa of tha aavarity of thair handicap , and «dio arc In naad 
of tpociai aducation and raiatad aarvicaa, ira idmtifiad, locatad, 
and avaluatad* • . » (Anphaaia addad) . 

9« Priori tiaa« gaction 612(3) va^iraa aach 8uta to a^tabliah 
prioritiaa for providing Wl^ first with foapoct tc ^ddldran 
not in sdiool, and sacand, for diildran within aad tbilitr, 
with tha Mat 9mf$f handicapa, vho ara racaiving m, A«iadaquata 
aducation. lha raqniranaat an prioritiaa ia diractad aainlx at 
how tha P.L. 94*142 fOnda aust ba uaad, and not at ahieh 
childran arc aligibla to ba counted or aarvad. 

4. Obtainini t Uaini Fwida . lha following ia a aiauxy of tha 
roquiraaanta for obtaining and using fiaids undar iha Act: 
(a) All aligibla handicappad cMldran, agad S-21, who ara 



GAO note* The page reference in this appendix has been 
changed to agree with the final report. 
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i^Mivini spteial #diic«tioii «nd Mlat^d Mrvicts in tccordanct 
with in XBF aiy kf counted by a $UU for Amdini puvposts. 
^UoB W tkt ftsidt §m%nfd by th9 eovnt wst 



mwmmmB, w laiurf tkit pHbAt/ cfauditii art 
•tivMp Md tlMn «x W wad MTvt othar Undic^pad 
ihlllfM «id to Mtt tho otlmr fo^uiroMiu In tht Act; and 
(S) tilt taida aar bt uitd to ttrvt ehildrtn btlov tht tft 
•f Ovtt, kvt tlitst ^Idrtn aay not bt lAcludtd in tht 
it. 
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' ' ' ■ u ' 

■i MMW vttt. mA k»M attMrfy uk« Mtlts «i, tto WD Mc w—ifc tt o n . 
te Mrlr Mkf, WW-naiMta ftfj wtltM. ^^MrMlMUM^f tte cms 
•Mvm^ ilif MU HiBitiwm PM«MMBef m it it wH ta tte fin • 

t» all ftott ■iwitinl i^MiM. OSiir MiMlM. !• amacM.) 

Vm Mlatla tfaaaUa a aanr •( a lattMT «fta flfl tat arttMala iMfMaa 
«• a aatatiaa taiiai tf «i» Iwitaai %it a Ual tt n M tt r ^ AMaeiattM 
CMNA> taiaiilat •Matttt Ite Mlattlw at f^^aaS iif^fai* la tha 
faplattwt la lna«iti t t ta mmr ^ < ai» ta nitfi atHMiaatlva 
ttaacian ato lava aa adMr iMHmfftii ataiittta at* iaaU|Ui* far 
aaivtcaa at •ftaitatffai AitM* «laaa aia t t tt tat i aataawMts 
i»<ieata ataataiuat fttklaaa to atti ki ta at >l a»t— i t .* 

lha latcar atataa that «1ha wlaj af 'aiatatiiMl fwf twt aaa * 
aaaaat »a Staitai ta t fcw rtin iu et iip f tl at la a|a/|n4a aarlMBBaiea 
la aeadtale aiAjaetHWttar naat.** •^ka axttat af a *Ui*i atttatjr 
af tka tatle tkUl af atfaatltpa aval atMftiaatlaa U alaarty laelalabla 
aitila tiM ata^aai af •afaeatlaaal fttH i ia w fl t* aat ly tka icgalatitat.^ 
Ikataina* a tftacVlaafo^ lapidniit a aaa tta rlly afmaaly affaeu 
tiatatlwial f t ff a «— ict iikta tta ataiMBlaatlaa fiiartar la jaf|*4 
•afflelMtlx aavara to tafatr* tlu paavialta af apta^k pttkologr 
aarrlaat ta tiM AUi." 

taeaaaa af am atBatia about aNv ragHtatlai, tka flaal vafnlatlaat ftr 
r.l. t4.143 aaly aHfatatl tkata IttM la mA aa fait tkat ftortkar 
alailfleatltB aas aaafai. H <ltf aat faflaa "aAicatlaaal ftrfanaaea" 
ar •Mvana affoet* kaaaaa* aa fif aat aoatliar it ta ka aaeataasy at 
tka tiaa— atpaelally Ja tatat af aptaek tapalrad aklldraa. ■twayt i , 
va aata eaa c ai a a f tkat tkax* al^t ka ta avar-ttaltoa qvllaatlM Vf 
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r«MCiM of Ut •valuatioB-piactMnt fmtditrts in th% itfulationt 
A a? diildrtn vith 9iitptct«d ^oteh iapftintAtt. Ilitrtfort, vt 
iBcluM ipttific cltriiyiaf iiifovMtloii ftgardiiif *'»p«ech i^Mirtd** 
i» tto.eMiMiti fdlloidiif jNetiofit 13la.SS2 CCvalutticB procttfurti**] 

IM tUt atudMtf Uttt to ASiU. 

In tio pmablt to ^ flMl ngttlotitBt (jmi^t tte fcoUiAf, •Wnim 
MfulatttM-^VUtiirt ftilMUaf FlaM'*J» w Mtaftvlotgod tkat lunhor 
clarifieatUn siiht M MoosMvy In ti^ Tifolati^t— ofttr ptoplt 

havt ^cpotitnct la liyifoiitinf tte mv m^tomu; **1tit Off let 

* of Idticatioii -%tli«m Ifttt M*t wMUi^ 
Ration' io otMiitial ktfoft •»lttrtiiiMc<'Mtli» VMM it i Mt4 
to aMi4 it. aw^ tto tofulotitn »oooM« offoetivo' 0>ct. 1, 1977) 
mi fopU tote M^pfrtoooo te teoiiawtlai tt« ikort oill lUolr bo 
^ iortoo of fM^tioM roioo4 tn UditriAioI ttotot ihicli ooold rontlt 
te tho iovolopMit of folletoo mi tetofprototiooo tet oould bo 
fropotod fbr oMitioft to thooo tofolotioBi,** 

Iho *>ro4ictlon^ te tM ftoeoo4te| fOfogn^ Yiovoi to bo oonoct. 
Ottftei tbo fott 2% yMTit Mv lapllMpitotitii fuootiMia hovo bMn 
niooi» ohidi iroffo wt aitwotod in Oltbor tho outnto or togulotiou. 
Noroovor, ftoo oiptritoco gotooA iottet thio foribi, it io oloor 
tkot oMt of tM mriteg A-tlio tm mi roguUtioM bos booi 
iotovprotoi te Mmmt naart bjr tettirlAiol Ofmtoo ot tho ttoto 
ood locol lovM. to ovior to tooyeod to tho hoo foaotioM 

ana to tha fhet that ttoto oto traiyteg lntofproUtlOM of tho 
noritaf of oortoth ffovteloM* iho (H hoo iioatalMtod yollex 
olofifioitiao MfOfo m ooA tofotvoMita oa lofl^Hnaliaod odooatioii . 
prtfi— (ZWai» iotio|oto fOfOftta» mi yrivoto athoola, 

lha MKA lottor w m (aiMittoi MorSf f9&n oftor tibo logoUtiooa 
want IMO otfoot) wo tto ttMt Um not fsoatioiia about tho 
afpltootioo of * *o »a ffa tly ofioota oAiaofloool o«rfMmoo** to Ofuch 
iipoifod hoi booft imally toiood vilh m Ir tho f lotd. Oi tho baala 
of that lottor» it boclM alaar ttat tiMro via a oaod to clorify tho 
Oapartaant^a foaltlan aa thta aattor. Ibna IMS lollatte fid baa 
boao yaopovod*' 

Mlli IMato, «o hovo oood MM botlotlM oa tto aodaolai to dioaaBtsato 
poltof lBtosvr«tatiaM, to Uoo of wwodtei tho v^otlooa, Ihla 
oimadMia boa booo imro oeoaptoblo to fOMto aod aftooloa (fteoo thoso 
ia a faoiitea aaorim abaist apaolog op oithor tho tuto or i^paotteoa)* 
laiof oomo vlll otiliao o loto fofaal MchliiiaB Io tha Attnro, if tt 
b o)bMo a oocoaaarr te oidor to teaofo oaayllaiioa vith tto Aet. 

/ 
/ 



/ 
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Ito MMtiw of otlac « "ttavtmly afftett" u»t for 4ttoimia$nf 
oIliiMltty in iMcial oduMtloa Mrvieot «m Mt ipoelfleolly ■4dr«tM4 

7tlMWir<ifisod in loctto. 1M0.S, mi « Boot ^ child 
Moi MciAl oAieotifb MM TOt«to< wrvicoft. Pelliwi&g noso 

«Mon3Mti«o. or (» > oo ai » i ip» J!!!!*«!^ il^!3'*i?^ 

Sua tkt tuwu mi f«kool jotMMol Jointly «Kidojd»t opoeif ie 
Moa«l MWBtiea wd ToUtod aOtvieoo nill U ptetridod. 

It iu M-ttU asBitmrimf •ffortt* ti* 08E laeludts a rwiw of 
tuto-loetl mluttiM/tErplaewint rffMtdmt md praetictf . Ikns, 
til* •••dmMly Ui^cW iMtt* is ToutiA#ly eevtrStf tlmu^ tlittt 
MitorlDf •ffont. 
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—A r—r far all fcandicaaptd dUMxtn. 
vw — cftarv ib^M— it«irihitiw te all 

i>nuiq ftitoi will Ltu 



-Igg— ia» iMMMa «— tatiw to ttef cl— »|y that 
m 99*ml mi »uu fam to onn— th» 




]»», at tndtMtti Mmt! 



to M^r ai, INO, • <lMl «nft ftlicjr elailflesUM Mpw oa TBH 

■mM.) 1^ M w i t Wi l l «• •» MiW MMMU M4^tl«S 
ttM tM* tap nlMi Wj l fim »»» l»4»liat • SUMMIttlttt 



1. 



«Mtti«M • I 10. ff 14.31. ^tfM itUc^ yayM.) 

^ t i pf i ai M, IWf, Btt Mlctla Mtitld'VklU Cent fto 

iqpMt cMMw flMtlviai metal aAMatiia Mi nlatH MfviMt 
ML&SJS..." (Mm" MM) A siailar Mlatla «iU k« 

(PC^B^p ^PUfll^v 




^^fteallf aMitM tit IV m^iI* 
tfM tttaAai MHMft fNB tiM Viyglaia rAK visit.) 
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Ml rtcfliw*^ tliit tH» Colfigrtu cotitltftr tht conflUt fcttwt»n (1) the 
suiimry pttrpost and tiwttiWt for provmififl ttch hindtcipptd 
{MIA 'wuifi fftt tppropHitt y»|jc ttfycnion ifid ») tf>t probltws 
Stilts ^na UAi ir» hivlfifl. tftfl will Probtbijf Mtitlwue to fiavt. In 
■ttttiia twpst pbJtctlvts . 

Ht btll^^ that tht Cofiflrtss has imdtrttktfi^ through Ovtrslght 
Htarlng, kn ifLtm^int txairtviatltfi of both tht sttttttory purpost 
tod tilt olrobttM^tncooottftd by tht Stptts iM LEA*s tn Mtt'lng 
thost pttfpoita ood tlaollots. Ma 4Mt1 that thi Cpofftsi iHII 
cofltlout/ to tvaltatt thtst dlfflcoltltt and Might than against 
tht btntflts txptcttd to prtvcll within tht Statts In providing a 
frtt approprlatt public tdueatlon to all handleapptd chlldrtn. 



/ 

I 



131 



0 

AP»SN0IX II 



APPENDIX II 



>Uto W4 to tepTOvt Tlitir Capibi lity 
to Cam Out fcUlc Ut> 9*^W 




>>yl» gUf « to 4oei—at in th*l> 
tM imanttnu to tut gtcrttayy'i 



. . _ w W to — tt tfto cwtftaoBti iw'tSitlr 



wt iOMMT. oadttlag^^ik* olsMdy eonUU oMqHtto Mkciiptlwu 
M sifimMOt. Hm mmmk niood ^ tho 6M) is * cMflianco iuti* wd 
•ot • fUa Umm. Hm 0U*» amitenai offort* ^oeifiMliy foevs on, 
mi Mm UiH fdbrityjtor CIA aaaifriM /um w w t eopOtUtloo and 
fttcfltM. MtftMili «*staitlol gaini kfeM^ l^tn atda W Ukt in ^ put 
tM ywfs la liMo ooM, onrt^ prtbloM esntimM to bo ioonttfiod 
Ci.f., fidtan MBlto* In oil omm of tto Iw, net vltitlai oil 
•MMteo ft o yt ly m H, and not eaiduetiag ^pnmrioto felloMv). 
~ «• mt um iilo»t>_ ior iadrrwteon IriH^Ut'inidBfiiieMtive 
•CiMrto, «M Mi cnlti fw t/maic cwroctivo netiono ontf tMollnoo, 
mi miUm IV via tin ttoto to Inmo tknt tko doftciw^ lot koon 
OOfroeiod. it wttl c on tino o to givo high ^ovitjr to this tioo in 
tto IMmm. 
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ft 1!^^* ^fr^^? •;<lMttt suut' cdwllifica tHth 

to m mtn w turn tnat sums art trrtctmi^ ^ao^tiiiiRiifia ih< 
g^AimgNT'S HESWWSE 

Nt CMCtif . Hit OK f f conttRytiM to rtfliit and t Ubariltt fit 
tHItttfon pmHitr^ In fmltoiifig tfit,SUtM*e«ib11iflict With 

Hmt mlittttom litvt Ittn mttft w4 irfll cmitlnut to to istd» 
to tuttft tlitt StttM iff i^iiaivil/ 1^^)iMiitfii8 tiit act. 
mmnr. iftft cili It iaiit, lha OK cancori irttk tlia fiftO't 
O o alMo i i tl i at a w ar t a c t tt a r aU -tw^aipttattca tftltatlon ta 
wrraattd. It mpoittt, tht OSE trill tvaltatt tiit ixttfit 
tf f RilirlAial itatt tmtiUm^ as a rtttlt of oaeh noiiltorliig 
vialtt Itclodltf r ac a w nJattooa for aormttva actton and any . 
a it oc lat a d aan ct l ans , lart c too Ha n e a #roMt»Hd44 br tratfctd 
an a tlnaHna and rtaolttlona or continuing fallitrt to adaquataly 
raaolva tlia proMas irill ka do'-uMOttd. 
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6*0 KCOMMEMMTION 



(1) til 
(3) rti 



Hi also rtcoMnd tfiit tht Stcrettry wnphtslze the Important of the 

ily Issuance of rtyulatlonst (2) providing technical assistance* 
revloMlfig State plan, and (4) miking monitoring visits. 



DEPABTICItT'S RESPONSE 

He concur. The OSE fully realizes the Importance of timely issuance 
of reguUt1ofi»» the provision of technical assistance* the revlfw of 
9t%U plant, the necessity of monltorihg visits. :\ 

In rispohse of the question of the timely Issuance of regulations, the 
Importance of the act called for careful and comprehensive scrutiny of 
the rtgulatlone by the public and all professional groups Involved In 
the Implementitlon of the Act. This process also demanded a careful 
analysis of aTl questions and comments generated by the draft regulations. 
It Is the feeling of the OSE that timelines had to be balanced against 
the necessity of a thorough and comprehensive analysis of all commtnts 
relatUig. to Jthe^drtft jrtgulatlons* 



In regard to the comments on the review of state plans, the OSE as of , 
April 1, 1M0, irill begin to accept one application for 3 years of 
finding* This Is expKted to significantly reduce staff time In review* 
Ing am>11cat1ons and should allow for a more efficient and effective, 
evaluation procedure. 

In reference to OAO's reconendatlon on monitoring visits, current OSE . 
practice allows for a comprehensive visit to each state every other 
year. The OSI Is currently e^luetlng a proms of monitoring In which 
States on the basis of priority compliance areas; a system In whicih 
States are Hrenked" uting various c^llance criteria Including the 
existence of waiting lists, the extent of minority m1sc1ass1f1oatl{on, 
and the numbersof handicapped children denied services because ofjthe^ 
lack of ^Nmmlty resources. In addition, a system has been developed 
to follow up on retorting dates, requests far furih^r Information, ""and 
recotnd atlons for corrective action which significantly 1ncreas<« the 
OSE*s responsiveness In the follow up procedures relattng to each 
monitoring visit. 

I 



(104074) 
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